The cost of everything and the value of nothing: rights in the family home
Alastair Hudson

This is a paper which was delivered at a conference at the Kent Law School in June 2003. The verbal presentation dwelt more on identifying intellectual themes which might support an understanding of equity as a useful means of resolving disputes as to ownership of the home. The written version collects a number of ideas from my textbooks and other papers in this area, but does not consider the detail of the law relating to trusts of homes, which can be found in Chapter 15 of my Equity & Trusts textbook. For the casual reader this is most useful as a compilation of ideas – I am working on full papers on this topic.
The cost of everything

If I could summarise English property law on the allocation of property rights between co-owners of property at present I would suggest that it recognises the cost of everything in cash terms but recognises the value of little else.
 There are exceptional cases in which this is not true. Either those cases which have stretched the category of non-cash contributions which will found rights in the home
 or those cases which have resorted to the notion that ‘equality is equity’
 such that those in long-term de facto unions acquire rights in property. However, they are the exceptions. 

In other jurisdictions, this is not the case. Nevertheless there is a worrying retention of quasi-commercial models – as considered below. In Canada, of course, the unjust enrichment doctrine has embraced a much broader spread of contributions to the home and to the family. However, the concept of unjust enrichment in England only exists as a species of commercial law used to subtract unjust enrichment, thus relying on the demonstration of an unjustified enrichment before a remedy will be available. The remedy, in the English sense, would only involve restitution to the claimant of some pre-existing right and not the creation of a new right, as in Canada. 

The value of things

What remains to be filled in now, it seems to me, are the values on which we wish to make our pluralistic assumptions. In the time when we have embraced human rights into our domestic law, those same human rights are becoming very complex. They are now used as the excuse for war and not simply as a bulwark against the impact of war on the individual. 

At the same time we have become concerned to recognised the pluralism in our societies and so less comfortable with asserting any given values – preferring instead to talk of models which are amenable to pluralism. Instead it is time for us to start voicing the values which we want to inform judicial decisions. Otherwise, the judiciary will continue to pretend that their judgments are value-free. If we speak openly of the values we want to see enshrined in the law then our discourse will become both more polarised and also clearer. This is, in effect, politics in its truest sense: argument as to values. To paraphrase Virilio, I like politics because it is clear what everyone is arguing about. 

In my view, the first step is to talk of social justice in the many areas of law which inform the legal treatment of the home. To do that, it is important to distinguish between concept and context. 

Concept and context

My concerns are the distinctions between concept and context in this regard. That is, concepts such as property law and contract law are being used perversely in what remains a contextual area of the family home. I would prefer that we see the home as requiring conceptual development of its own such that we correlate the differences between the law of mortgage repossession, bankruptcy law, acquisition of equitable interests in the home, the formalities of real property law, the allocation of different orders of rights in family law, social security law treatment of the home, housing law and the access to accommodation, human rights to the home, and so forth. 

Social justice

Miller draws a distinction between rights, deserts and needs. 

A worked example

The example which Miller gives to tease apart the three forms of social justice
 relates to two boys being asked to clean my windows on the basis that I will pay them £1 each for the work. I notice that one boy works diligently and performs an excellent job, whereas the other boy is slovenly and cleans the windows poorly. I have the following dilemma: do I pay the boys equally for their unequal work? A rights theory would require me to pay them according to our agreement: that is, a contract which entitles each to be paid £1 and which creates common law rights for each boy. A deserts theory might suggest that I pay £1.25 to the diligent child and only £0.75 to the slovenly child on the basis that the diligent boy’s personal characteristics and hard work mean that he deserves to receive more than the lazy boy. Alternatively, it might require me to reward the diligent boy with an extra £0.25 and to respect the lazy boy’s rights to receive his £1. A needs theory may make me take into the account the possibility that one boy is from a rich home whereas the other is from a poor home – perhaps this would prevent me from refusing to pay the slovenly boy less than I owed him under our contract if he was poor. Alternatively, a needs thesis might encourage me to withhold the money from the lazy boy if he was rich and did not need the full £1 so that some of that money could be redistributed to a diligent, poor boy. 

Rights-based approaches to social justice

If we consider the manner in which English law deals with the home we will see that there are different concepts of justice at play. English property law provides that on relationship breakdown only a person who has contributed to the purchase price of the property is entitled to take property rights in it.
 The decision of Bagnall J. in Cowcher v. Cowcher
 sought to conceptualise the different possible approaches to the form of constructive trust used in cases of common intention. This approach had not been followed explicitly for some time until the decision of the Court of Appeal in Midland Bank v. Cooke 
 where Waite LJ adopted it as a suitable exposition of the principles in Gissing v. Gissing. It is considered here as a reasonable introduction to the development of the principle of constructive trust in this context. Bagnall J. began by explaining that proprietary rights are not to be determined simply on the basis of what is considered to be ‘reasonable, fair and just in all the circumstances’, thus underlining the courts’ determination to avoid the development of a remedial constructive trust approach in relation to family homes. Rather, the constructive trust will rest only on pre-existing entitlements. 

The decisions in cases such as Cowcher v. Cowcher,
 Grant v. Edwards,
 and Coombes v. Smith
 offered a variety of readings of the concept of “common intention” which ranged from divisions between the forms of consensus, the need for common intention to be coupled with detriment, and proprietary estoppel respectively. In the light of this welter of contradictory and difficult authority, there was some momentum for rationalisation of the law. Particularly in an area of such great social importance there was some momentum for clearing up the difficulties and making the law more straightforward. Just such a rationalisation was set out in what is now the leading authority on the operation of the constructive trust in this area in the leading speech of Lord Bridge in Lloyds Bank v. Rosset.
 Lord Bridge appointed himself the task of setting out the terms on which a claimant may acquire an equitable interest in the home on grounds of “constructive trust or proprietary estoppel”. In either case, the entitlement to some equitable interest in the home is dependent upon an express agreement or on a cash contribution to the purchase price or to the mortgage repayments. The contractarian basis of this area of law is evident. Where there has been some agreement, arrangement or understanding, the court will enforce that as a common intention; or similarly where there has been some cash consideration paid over there will be a right to property. 

The Australian unconscionability approach is founded on concepts from commercial partnership law. In Muschinski v. Dodds
 the analogy developed by Deane J was those rules “applicable to regulate the rights and duties of the parties to a failed partnership or joint venture” ought to be incorporated into a case in which two people had brought severally their money and their brawn to the development of a piece of land on which they intended to live together until their relationship failed.
 As a result the partners should be entitled to a share of the property in proportion to their contribution to the joint venture.
 This permits a broader conceptualisation of the sorts of contributions which are made to a joint venture between two people although it leaves at large how one will go about valuing significant but intangible contributions like child-rearing and so forth. 

This is a rights-based conception of a just conclusion which awards rights in property solely on the basis of some recognised pre-existing entitlement. What is concealed is the court’s value judgment in preferring expressed, contractarian models to any other. So it is that the purchase price resulting trust recognises a right as arising from the payment of money: it is this right which gives rise to an equitable interest in property but it is blind to any question of the needs of the parties.
 This attitude is similar to contract law which enforces my obligation to the other contracting party on the basis of our freely created contract. It is ostensibly value-neutral except to the extent that it supports commercial morality by requiring that a contract once made is inviolate – however, that ostensible neutrality by means of a failure to disclose its true underpinnings of course speaks most eloquently as to its true underpinnings. 

As is well understood these contract-based approaches (whether common intention constructive trusts by agreement, arrangement or understanding, or else commercial partnerships) take no cognisance of the comparative bargain-powering of the parties, whether the parties are sufficiently-well advised, whether the parties’ original agreement can rationally be said to be binding on the whole course of their relationship in the event that people die, become redundant or fall out of love. 

Deserts-based approaches to social justice

Canadian unjust enrichment law takes a more creative approach to rights in the home by finding that property rights come into existence when a person participates in a relationship such that the other party receives valuable services, albeit not payments in cash. This is an approach based on deserts – to contribute to a relationship over a period of time means that the individual acquires some claim to just treatment by way of a transfer of some right in that property.
 The very fact that the claimant has contributed something the denial of which would cause her to be hard done-by is itself the thing which means that she deserves to be compensated for that. More precisely, it means that the defendant can be precluded from being enriched in some way that is unjust. 

Desert generated in long-term relationships

Similarly, the approach taken by Waite LJ in Midland Bank v. Cooke
 in recognition of a wife’s contribution to a marriage recognises that she deserved some right in the property sufficient to defeat the claim of a mortgagee to take possession of that property from her. What is difficult about that decision is that Waite LJ is determined to protect the Cooke family from the mortgagee and so grants Mrs Cooke an entitlement in the home based on exactly the sort of ephemeral contributions which had been rejected in Lloyds Bank v. Rosset and Burns v. Burns.
 Waite LJ returned to the speech of Lord Diplock in Gissing and to the decision of Browne-Wilkinson V-C in Grant v. Edwards, before holding the following:- 

“[T]he duty of the judge is to undertake a survey of the whole course of dealing between the parties relevant to their ownership and occupation of the property and their sharing of its burdens and advantages. That scrutiny will not confine itself to the limited range of acts of direct contribution of the sort that are needed to found a beneficial interest in the first place. It will take into consideration all conduct which throws light on the question what shares were intended. Only if that search proves inconclusive does the court fall back on the maxim that ‘equality is equity’.” 

On these facts, the matter could not be decided simply by reference to the cash contributions of the parties. The court accepted that the parties constituted a clear example of a situation in which a couple ‘had agreed to share everything equally’. Facts indicating this shared attitude to all aspects of their relationship included evidence of the fact that Mrs Cooke had brought up the children, worked part-time and full-time to pay household bills, and had become a co-signatory to the second mortgage.

A useful example of this phenomenon is the remarkable case of Hammond v. Mitchell, 
 a decision of Waite J (as he then was) in which the question arose as to rights in real property, business ventures and chattels. It was said by Waite J that “[t]hey both shared a zest for the good life.”
 The history of the equitable interest in their personal and their real property followed a familiar pattern in that “[t]hey were too much in love at this time either to count the pennies or pay attention to who was providing them”.
 

Waite J. was clear that he considered the question of finding a common intention “detailed, time-consuming and laborious”
 and therefore, in the light of all the facts, it was found that her share of the house should be one half of the total interest, on the basis that it appeared that the couple had intended to muck in together and thereby share everything equally. On this basis we might say that Mitchell deserved her interest in the home because of her contribution to their relationship and to the business. 

The extraordinary facet of the “family assets doctrine”
 is that it eschews all of the carefully prescribed rules in Rosset and other similar cases. Rather than concern himself with the niceties of the time of contributions and so forth, Waite LJ appears to be either a great realist or a great romantic. Waite LJ is a great realist in that he acknowledges that life is a chaotic muddle for many people in which they do not pay careful attention to their property rights when seeking to cope with the many vicissitudes of life. Chaos is not so much a feature of the law as of the circumstances on which the court is asked to rule.

It is the possibility of drawing careful distinctions which is mystifying: particularly when those distinctions will not fall easily between an interest consensus and a money consensus on competing authorities. Waite LJ is a great romantic when he acknowledges the passionate confusion personified by Hammond and Mitchell and acknowledges that their real intention was to treat everything as shared between them. 

Desert through the combination of labour and/or detriment with the property

It could be said that proprietary estoppel is similarly based on deserts. When a right to the fee simple in property is awarded to a claimant who has been promised that she will receive the property in its owner’s will, it could be said that she deserved that transfer of title in the light of her acts to her detriment in reliance on the promise made to her.
 Of course the outcome and the extent to which the claimant in Pascoe v. Turner
 could be said to have deserved it, is questionable. Only by reference to the biblical parable of the widow’s mite could it be said that her contribution of a few hundred pounds to the decoration of a house worth tens of thousands ought to entitle her to a transfer of the fee simple in possession. In that case the court justified its award on the basis that there was no other means of protecting her interests because she had no registered rights under land law. 

In the case of re Basham
the claimant had been promised that she would be left a house in Basham’s will and in reliance on that promise she suffered detriment, inter alia, in the form of settling a boundary dispute at the property and in the form of turning down alternative accommodation to which her husband was entitled with his job. The former category of detriment demonstrates a combination of her labour with the property whereas the latter demonstrates that she might have suffered uncompensated loss: it is suggested that these two categories are very different. In connection with the combination of labour there are Lockean and Hegelian overtones of one’s right to private property necessarily being predicated on the fact that one has worked on that property and therefore come to deserve it by virtue of that work. The desert here is in the form of reward for work done and intrudes, perhaps, on the philosophical justifications for the recognition of private property rights, as discussed above, in any event. By contrast, the uncompensated detriment idea suggests that we recognise desert in the claimant out of pity, in effect, for suffering a loss without recompense. 

The decision of Gillett v. Holt
 demonstrates a similar lack of sensitivity to the very different categories of desert which are in play here. The claimant in that case relied both on a series of vague representations made to him as to his future inheritance of agricultural land and on his hard work in the renovation of a cottage on that same land. It was the combined weight of both forms of detriment which were said to found an estoppel in his favour. It is suggested that as with Re Basham there is a notion of his having deserved to acquire some rights in the property such that they would be awarded for the first time. In both cases the court recognised the detriment suffered by the claimant and her labour being entwined with the property as meaning that she deserved some right in the property at issue.

The form of desert at issue here is difficult to correlate with Miller’s discussion of that same phenomenon. In classical philosophical discussions of desert, the question is always whether or not the claimant of the desert would have some unfair, natural advantage – such as a gift for music or athleticism – such that anything she won would not necessarily be as deserving as somebody less naturally advantaged who had perhaps worked harder for less attainment. And so it is with desert in this context in another sense: desert must be distinguished from rights or else we might say that the person who had paid for the home deserved it as well as having the rights granted to her under resulting trusts principles. The Pascoe v. Turner decision measures desert in part by reference to the lack of pre-existing wealth in the claimant – but does not that intrude into a question of needs or simply of feeling sorry for the needy claimant? 

Bounding the concept of desert; understanding “reward” and “not reward”

Before leaving the topic of “desert” I would like to make one, further important point. It might well be considered that the use of the term “deserve” here supposes that a beneficent, mostly-male judiciary would be handing out gifts of interest in the home as though rewards to female claimants. That is not the sense of “desert” which Miller, or I, intend. There is, I do not deny, always a problem that when one talks of a “deserving” claimant it necessarily opens the door to unfortunate value judgments in the same way that judges deciding cases to do with homelessness often talk of the “undeserving poor” and so demonstrate equally unfortunate value judgments.
 The term desert as used by Miller incorporates the debate set out above to do with natural and earned reward. What I intend here is that, while the term desert must involve some value judgment, such value judgments should be made express so that they can be criticised and/or developed. 

My broader point is that all cases involving rights in the home already do involved value judgments but we tend to try to keep them concealed behind a cloak of technicalities, doctrines and legal principles like the common intention constructive trust, proprietary estoppel and so forth. It would be far better openly to accept that those technicalities serve merely as masks for value judgments and instead to place such judgments in plain view. To continue to hide behind technicality is to perpetuate the myth that law is somehow about magic rather than to expose the reality that law is about a stylised means of solving real-world problems. If the term “desert” would involve a value judgment then I would prefer to use it and so expose that value judgment which might otherwise lie concealed behind another legal term. 

Desert may be said to include only financial contributions to the acquisition of property or it may be said to include any situation in which the defendant has permitted the claimant to develop legitimate expectations as to the use of property as a home, or it may be said to include any situation in which the claimant has combined her labour
 with the use of that property by the claimant and the defendant. Each use of the term contains a different value judgment. That it rests on property rights being acquired a form of judicial recognition of a prior, worthy act does allow the court to make moral judgments on each party’s worth. I suggest that that is what happens in any event when the parties give evidence. I would prefer a frame of reference which made that express. However, I accept that rights and deserts are insufficient mechanisms to cope with all of the human dramas which will face a court. There are also questions of need to be considered. 

Needs-based approaches to social justice

English family law takes different approaches to similar cases depending on the legal field which is addressed in the claim. That much has been the focus of this discussion so far. The Children Act 1989 places the welfare of the child as the paramount consideration when a claim is suitably framed so as to call it into play – in consequence, the legislation takes a needs approach to a just conclusion by focusing on the child’s welfare as opposed to, for example, any pre-existing right it may be said to have. The child will not have contributed to the purchase price nor will it necessarily have formed an integral part of the family unit for long enough to deserve property rights (or even occupation rights). Similarly the Inheritance (Family Dependents) Act 1975 provides a power for the court to rewrite a will on grounds either of some overlooked proprietary right or on grounds of need – an alternative choice of rights and needs respectively. 

One exceptional case which appears to recognise needs is Baker v Baker
 in which the court awarded an order under proprietary estoppel principles to an elderly man who had given up a council flat with security of tenure and invested the lump sum paid to him under the applicable legislation in the purchase of a house with his son and daughter-in-law. Subsequently the parties’ relationship collapsed with the elderly man needing some form of sheltered accommodation. Whereas the court could have made an order that the property be sold in recognition of his pre-existing proprietary right, it made an order instead that an annuity be acquired to meet his need for nursing/sheltered accommodation. 

There is no single approach to the home in the common law nor in equity, in spite of developments in the legislation since the housing statutes of 1977,
 the Children Act 1989 and the variety of family law, housing and property legislation passed in 1996.
 It is submitted that this lack of common principle is true of the various departments of common law and equity, covering the well-established divisions between trusts law, family law, child law, public law and housing law. Rather, each area of law appears to advance its own understanding of the manner in which such rights should be allocated, resulting in an inability to understand the changing nature of the family nor to account for it in the current jurisprudence. The result is a hotchpotch of rules and regulations coming at the same problem from different directions. A comprehensive legislative code dealing with title to the home, the rights of occupants, the rights of children and the rights of creditors is necessary to reduce the cost and stress of litigation, and to ensure that this problem is given the political consideration that it deserves. 

How can social justice and individualisation inter-sect?

The purpose of identifying a methodology for considering the comparative social justice in various approaches to rights in the home is to enable a more careful dissection of the varying outcomes which result from the differing approaches to allocating rights in the home. Much of the discussion of this area among property lawyers and in property law courts proceeds on the basis of technical differences as to the appropriate principles. The leading case-manque, Lloyds Bank v. Rosset, was the clearest example of an attempt to tidy up the law without paying particular attention, in the judgment itself, to the social ramifications of that decision. Rather, Rosset concealed, thinly, a rights-based attitude to title in the home which was predicated on very particular contributions to that home. It is suggested that being able to label the underpinnings of that approach makes it easier to muster one’s concern about it and, co-terminously, to identify those approaches which might be considered preferable to it.

Is the law on the family home really law at all?

I want to explore the manner in which property law and contractarian notions of trust (e.g. Rosset) respond to positivist accounts, whereas family law and (arguably) equity respond to non-positivist accounts.
 By positivist I mean something more that Hart’s division between primary and secondary rules, etc., but rather those accounts which treat contract and private property rights as being central to the English legal accounts of what constitutes “proper law”. 

What this is taking me towards is a recognition that maybe family lawyers are not doing “law” in a positivist way and that maybe that’s no bad thing. Nevertheless, if we are doing something different then we need to crow about it a little more and establish why the positivist account is perhaps less useful. 

Conscience-based thinking

Morality long a part of the substantive law

I like equity because I see in it something which might make it more akin to what other social scientists mean by the term equity. There is a lot in the early 18th century which has equity as a purely moral force:

“Now equity is no part of the law, but a moral virtue, which qualifies, moderates, and reforms the rigour, hardness, and edge of the law, and is an universal truth; it does also assist the law where it is defective and weak in the constitution (which is the life of the law) and defends the law from crafty evasions, delusions, and new subtleties, invested and contrived to evade and delude the common law, whereby such as have undoubted right are made remediless: and this is the office of equity, to support and protect the common law from shifts and crafty contrivances against the justice of the law. Equity therefore does not destroy the law, nor create it, but assist it.”

Can we have an objectively-constituted conscience?

The paradox within equity

What I hope to do in this section is to confront one of the central paradoxes which lies unspoken within equity.
 Equity operates through judicial discretion against the conscience of the individual defendant and yet it based on formally-generated, juristic principles. Thus equity is at one and the same time a means of ensuring justice in individual cases whilst also constituting a code of abstract, technical rules which are applied by judges carefully in accordance with case law precedent. So, equity is free and yet constrained. The solution to this apparent conundrum, it is suggested, lies in a fuller understanding of the nature of “conscience” in this context and in understanding that equity is, in truth, a mosaic of doctrines, principles and patterns of justice provision. 

Equity, it is said, is a doctrine based on conscience. What appears little in the modern literature on the juristic concept of equity is any discussion of what this notion of conscience means. It is suggested that conscience has a stylised meaning particular to its use in equity. Therefore, we must consider the nature of equity, then consider what conscience connotes in its more general sense, before attempting to assess the inter-action of the two terms. 

The trust, used here as an example of an equitable device, is responsive to the conscience of the legal owner of property. This may manifest itself by means of express trusts through the action for breach of trust which compels the trustee to permit no conflict of interest, no loss to the beneficiaries nor any deviation from the terms of her trusteeship, or it may manifest itself by means of trusts implied by law which seek to prevent the legal owner of property or some other person from taking a benefit unconscionably from that property. The express trust suggests a formalised equity which has been rigidified to achieve specific legal and non-legal goals: the protection of beneficiaries, certainty in relation to title over property and so forth. The trusts implied by law suggest responses to factual situations which appear to be contrary to conscience or demanded by fairness more generally. These latter manifestations of equity display a much broader use of judicial discretion to achieve goals which we might consider to be broadly moral or ethical but which are nevertheless established in accordance with principle to a large extent and with precedent to a lesser extent. In this sense ‘principle’ refers to that body of equitable principles such as ‘you must come to equity with clean hands’ whereas ‘precedent’ is used here to suggest a slavish application of rules in earlier cases with a lesser use of discretion in any individual case which is more clearly associated with the common law. 

Still, equity is said to be based on conscience. The principle within the equitable canon which best encapsulates the notion of conscience intended is the principle that ‘equity acts in personam’. This principle means that the court’s concern is to look to the conscience of the individual defendant and to respond to that defendant’s actions and omissions. At first blush, this would suggest that the court will inquire into the individual’s own conscience. As such it would be expected that equity would prefer subjective tests to objective tests. However, that is to misunderstand the manner in which equity acts. Historically, equity is, in theory at least, the embodiment in legal principle of the monarch’s conscience expressed through the powers delegated to the Lords Chancellor, or alternatively a development of the procedural notion of “conscentia” whereby judges would seek to give effect to the correct decision even if all of the facts could not be proved objectively. 

A more modern understanding of that concept would be to recognise equity as being an embodiment of an objective ethics to which the individual is intended to aspire and by reference to which her deeds and misdeeds will be judged by the civil courts. In that sense, there might be broad parallels between the role of equity in the civil law and the role of the criminal law more generally. A marriage which is suggested by the expression that the old Court of Star Chamber was concerned with ‘criminal equity’. 

Thinking about conscience within ethical philosophy

Nevertheless, this troublesome term ‘conscience’ remains. If equity were said to act on the basis of ‘a public morality expressed through the courts’ then that would not lead to the uncomfortable muddle which is generated by the modern usage which suggests that equity is concerned with the individual defendant’s conscience rather than with the embodiment of the sovereign’s conscience through the actions of her officials and delegates. The term conscience suggests a subjectivity at first blush. However, matters are perhaps not so easy. To suggest that conscience is something entirely within the individual and is something other than a public ethic expressed through legal principle, is to suggest that the individual conscience and the consciousness to which it is both etymologically and metaphysically connected is not socially constructed at some level. This notion is beautifully expressed by the playwright Luigi Pirandello in his play Each in his own way when the character Diego challenges the other characters who are talking about giving confession (itself that classical objectification of the conscience) and claiming that their self-contained consciences are clear:

‘But what is conscience? It is the voice of others inside you.’

What this idea suggests is that conscience is formed by our inter-actions with other people and is not something which we develop inside our own heads in a vacuum. This raises a range of important philosophical questions considered below. At root, perhaps, it reflects those debates about whether or not the law should operate objectively or subjectively.

The distinction between subject and object is, of course problematic. To talk of the subject meaningfully, one must mean an individual and particular person. As soon as discussion becomes discussion of similarities between subjects or of an idealised subject then one immediately begins to objectify that subject.
 So, the conscience is most easily recognised as that small, still voice within us individually which speaks to us only of shame. For equity to seek to judge the conscience in accordance with decided principle is necessarily to seek to objectify that conscience. To judge the conscience even on the basis of total judicial discretion is to objectify it, is to take it outside the subject and to use it as a lens through which to view those acts or omissions which for which the defendant is on trial. 

This perception of the vernacular sense of conscience is still troublesome. Is it correct to think of the conscience as a still, small voice. Or is the conscience something which moves, which grows and which develops? Further, is the conscience a still, small voice. If the individual is formed socially, at least in part, then the conscience is potentially a particularised rendering of a massive, public morality which is produced within the individual as an amalgam of socially-broadcast messages about right and wrong, of the products of inter-actions with other individuals (from immediate family, to work-mates to school-friends), and of more subtle phenomena like law, environment and so forth which shapes expectations and attitudes more subliminally still. In Elias’s view, individuals are necessarily socially-constructed.
 Therefore, the internal world of even the particular individual must be considered to be objectified at some level. 

At a further level, Levinas locates the essence of morality in a respect for other people. In this sense, equity might sensibly be said to operate on the externally-exhibited morality of the individual rather than on the internally-situated morality of that same person. Equity is responsive to the external manifestation and not inquisitive as to the contents of the internal morality.  This is always assuming that the individual is conscious of her own internal morality until external factors challenge that individual, causing her conscience to speak for the first time “out loud” even to herself about her own attitudes to particular ethical challenges. At this level, therefore, it is possible that the conscience – even at the level of the individual’s private mythology and concealed world-view which remains dormant and unexplored in many of us (our true feelings about strawberry yoghurt, an aversion to blue food dye, a thrill at the smell of warm road tar, a suspicion of sewing needles, a fear of accidentally chewing the tin foil wrapper on a Kit-Kat
) until something in the outside world calls it unexpectedly to our conscious perception. Conscience, that automatic censor, is therefore not only externally created in part, but the process of its generation in terms of our realisation of what our conscience likes and dislikes is frequently dependent on external stimuli. 

All that can be said is that the conscience is privately situated. This suggests that the individual hosts her conscience. What remains at large are both the contents of that conscience and the process by which the conscience is formed. The contents of that conscience are prey to constant change and adaptation. Furthermore, the contents of that conscience at any particular time will be objective material, even if passed through ostensibly subjective filters. 

In conclusion, it is suggested that the conscience on which equity purports to act is necessarily a partly objective phenomenon in any event. Indeed, the most striking example of the action of public morality on the privately-situated conscience would be a judgment from a court of equity that a particular action breaches that equitable code. Law exists to measure the behaviour of individuals up against the objective conscience of society as expressed through law – therefore, equity is simply expressing that general prescription.
Morality and “the other” 

The “other” is the motor of change. A changed state was by definition formerly “other” to the previous status quo. Attention to the moral place of the “other”, and to discretionary applications of the law, is the generator of change. 

So where has that got me? In short, there are value judgments bound up in any decision any court makes in these areas. That will remain the same whether there is legislation or not. However, that should not be a source of embarrassment if we acknowledge that ideas like good conscience are objectively constituted anyway and therefore that it is perfectly proper for courts to be indulging in such moralising, involving value judgments, always provided that they are honest about the fact that that is what they are doing. This renders the process political – by which I mean something which is easy to debate publicly – or, if you prefer, is opens it up to a less technical discourse in which people can engage. 

Equity and the discretionary family law jurisdiction as turnstiles

The central metaphor in autopoietic theory is the biological cell from which the idea was originally taken.
 It is said that social systems operate by means of stylised inputs and outputs between one another.
 The communications within systems and between systems are said to have existence in priority to any individual within that system.
 There are, therefore, issues as to the manner in which social systems communicate between each other and the systemic irritation which arises when their various norms and languages fail to communicate effectively. An example in this context is the clash of legal norms and norms from the world of international finance in the English local authority swaps cases.
 Self-evidently, an understanding of social activity which prioritised official communication over the plight of the individual would appear to be at odds with Equity/equity as discussed thus far. Or so it might seem at first blush. However, if the law can be accepted as operating in some way autopoietically
 – by reference for example to the manner in which it uses its own terminology, its own internal procedures, its stylised means of taking information from other systems – then perhaps Equity/equity could be understood as being a means of permitting non-technical phenomena like pleas for mercy, justice and so forth to be admitted to private, civil law disputes. 

Perhaps the more useful way to think of equity in this sense would be as a turnstile between ideas in the world generally and ideas generated within the legal system. By that is meant a sense that while the practice of equity may be made up of a combination of formalised principles and judicial discretion in individual cases, extra-legal ideas of justice and of morality are able to pass into equity thinking from elsewhere comparatively easily due to the open texture of equity thinking. Equally, equity thinking can be narrow, technical and complex, thus accepting that the turnstile may occasionally operate to prevent non-legal notions from entering into equity thinking. 

The diagram on the following page suggests a model for thinking about how the foundational concepts of the English legal system might admit non-technical (as well as technical) ideas to penetrate into legal norms. 

For present purposes, it is accepted that the notion that the legal system is closed from other systems is a “ubiquitous” one,
 however its use here is in a narrow sense. Cotterrell refers to a range of senses in which legal closure, and further autopoiesis, operate on the academic and the practitioner. This discussion is concerned simply with the possibility that Equity/equity might permit non-technical ideas to penetrate into legal and equitable, civil law norms. This figure suggests that legal norms operate within a closed legal system. There are inputs directly from statute which constitute legal norms themselves even though developed outside the legal system not simply by Parliamentary diktat but also by means of lobbying, the development of public policy and so forth.

Statutory inputs

legislation, statutory instruments, etc.






pleas for clemency
 
reasonableness

good conscience

Non-technical inputs

The non-technical inputs across the panoply of legal areas differ from context to context. Therefore, within criminal law general claims to clemency whether under the Royal prerogative of mercy or simply in the form of pleas in mitigation at the end of criminal trials frequently involve non-technical concepts in the form of pleas for clemency. This is so even if they are bounded in by legal rules as to what can be adduced. That goes, it is suggested to demonstrate the means by which legal norms treat these non-technical inputs. Similarly, public law deals with claims as to public bodies’ lapses in reasonableness and/or repudiations of the claimant’s legitimate expectations (where the latter might even be considered to be a form of public law estoppel) by filtering them through the procedures for judicial review. Similarly, it is suggested, one might consider equity to be a means of filtering claims to “fairness” in civil, private law claims through its own doctrinal norms. 
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