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Aims of themodule

The aims of the module are to ensure that students understand and are able to assess critically: the
principles associated with equity and with trusts, the application of those principles to factual
circumstances, the manner in which these principles affect people in their everyday lives, how they are
to be reconciled with the principles governing the creation of express trusts, the imposition of trusts by
law, how equity and trusts adapt to changing social conditions, and how the principle of restitution of
unjust enrichment challenges the traditional understanding of equity.

Lay-out of materials
These lecture materials cover the module for the entire year.

You are expected to read all statutory material - this will be essential for an understanding of the
subject. You are also expected to read all cases marked with an asterisk * at the very least in a
casebook but you are advised to read them in full in the law reports. Cases marked ** are essential
reading, being leading or very important cases, and so must be read in full in the law reports. All other
cases can be read in a casebook or covered in a textbook.

Copies of these materials

Materials for this module can be found on-line at www.alastairhudson.com/trustslaw and on the
college student intranet at gmul.ac.uk. It is expected that other materials will be available on
Blackboard/WebCT in due course.

Textbooks

Alastair Hudson: Equity and Trust$6™ ed.: Routledge-Cavendish, 2009). The publ i she
site also contains podcasts by Professor Alastair Hudson on variolussaspaitisrohtiesgald.u d s
Hanbury and Martin: Modern Equity(18™ ed., by Dr J. Martin: Sweet & Maxwell, 2009): i ME 0
Pettit: Equity and the Law of Trus(§1" ed.: OUP, 2009): i P E.T 6

Parker and Mellows: The Modern Law of Trus8" ed., by A.J. Oakley: Sweet & Maxwell, 2003).

Further textbooks:

Virgo, The Principles of the Law of Restituti¢@® ed., Oxford University Press, 2006), very good on
the restitutionary aspects in chapters 1, 20 and 21.

Pearce and Stevens: The Law of Trusts and Equitable Obligatiqq@JP, 2008).

Penner, The Law of Trust&" ed.: Core Text, OUP, 2003).

Cases and materials books:-

Maudsley and Burn: Trusts and Trustees: Cases and Materi@l$ ed.: Butterworths 2008) i an
excellent digest of the most significant cases.

Hayton and Marshall: Cases and Commentary on the Law of Tr(&2¥ ed.: Sweet & Maxwell 2005)
T the textual elements are dense but they repay close attention; unfortunately in this most recent edition
the editors have seen fit to remove a number of useful cases.

Moffat: Trusts Law: Text and Material@™ ed.: CUP 2005) i a very interesting, alternative view of
the law.

Introductory reading:-
Hudson, Understanding Equity and Trusf3™ ed, Cavendish, 2008): for introductory reading in those
dark, early days or before revision begins.)

compar


http://www.alastairhudson.com/trustslaw

Hackney, Understanding Equity and TrusflSsontana, 1987: a good introduction but out of date).
Hayton, The Law of Trusté" ed.: Sweet & Maxwell, 2003: a very good introduction).

Practitioners' texts:-

In England, the newest practitioner text is GW Thomas and AS Hudson, The Law of Trusts(1e,
Oxford University Press, 2004, 1,907pp; 2e, 2010) which not only considers the basic principles of
trusts law but also puts them in the context of particular uses of trusts in practice. This is not
recommended as a basic text. You may find it useful for essays on specific topics.

The classic practitioner texts have always been as follows. First, Underhill and Hayton, Law
Relating to Trusts and Trusteed 7™ ed.: Butterworths 2007). This is not recommended as a basic
text. You will find it useful for essays on specific topics, but it is not designed for the uninitiated: it
provides little by way of explanation or analysis. Secondly, Lewin on Truststhe former practitioner's
first choice was re-published in 2008 in its 18" edition.

There is also Ford and Lee, Principles of the Law of Trust$3™ ed., 1998) - despite being
an Australian textbook it is a very good work on the English law of express trusts in particular, but it is
detailed, now a little out of date and perhaps too difficult for most students; the same is true of
Heydon and Leeming,J acob6s Law of (1T"ediLexisexis, 2006AuUst r al

Background reading:-

Hu d s &aquilys& Trusts has a long bibliography containing a large amount of journal and treatise
literature. In the footnotes to your set reading there are cross-references to this bibliography. This is
how you will find further reading, as well as the articles to which you are referred in these Course
Documents. A number of further files and web-links can be found at
www.alastairhudson.com/trustslaw in .pdf format.

Examination

This subject is examined by one three-hour closed book examination with fifteen minutes reading
time, you will be allowed a clean copy of the reading list for this module in the examination. You are
required to answer three questions in those three hours. Past papers are available in the library and on-
line, and many past exam questions are included in your seminar materials.

Changego the syllabus for this module

Note that whereas charities law used to form part of trusts law at Queen Mary, it does not any longer.
Therefore, questions which were Question 3 under the old exam papers, on charities law, is no longer a
part of the module.

Written work

Each student is expected to produce one piece of written work in each semester. These assessments are
contained in your separate seminar materials pack. The aim of these assessments is to educate as to
what the end-of-year examiners are looking for in a good property law script. Students should also
refer to the StudentHandbookissued at the beginning of the year for details of our marking schemes:
i.e. how to get a 2:1, etc.. That marking scheme is included at the end of the Seminar Materials.

Seminars

You will be issued with seminar outlines separately. Your seminar group will meet fortnightly. You
are expected to contribute to seminars: there is no doubt that an ability to verbalise your ideas in this
subject will help your written work immeasurably. It goes without saying that you are expected to be
fully prepared for seminar sessions and able to answer the questions included on the seminar sheets.


http://www.alastairhudson.com/trustslaw

Outline of the module

This module outline sets out the sequence of lectures in this topic. Students should be warned,
however, that it is susceptible to minor change as the year progresses, particularly if there are new
cases. Your own work should be dictated by the order of topics in the Seminar Materials pack although
the structure for lectures does compliment that for seminars.

Week:week Topic: first lecture / second lecture

commencing

1:28/9 Introduction to equity / The nature of the trust & certainty of intention

2:5/10 Certainty of subject matter / Certainty of objects

3:12/10 Certainty of objects / Certainty of objects & Beneficiary principle

4:19/10 Beneficiary principle / Unincorporated associations

5:26/10 Constituting trusts / Constituting trusts

6:2/11 Dispositions equitable interests / Dispositions equitable interests

7:9/11 Reading week

8:16/11 Duties of trustees / Duties of trustees

9:23/11 Duties of trustees / Duties of trustees

10:30/11 Breach of trust - claim / Breach of trust i remedies

11:7/12 Intro: trusts implied by law / Resulting trusts T automatic and presumed

12:14/12 Quistcloserusts / Quistcloserusts

end of term

1:11/1 Resulting trusts i illegality / Trusts of homes i common intention
constructive trusts

2:18/1 Trusts of homes i 3 alternative approaches / Trusts of homes 1 the future

3:25/1 Trusts of homes i proprietary estoppel / Trusts of homes i comparative
perspectives

4:1/2 Constructive trusts i proprietary (i: secret profits) / Constructive trusts 1
proprietary (ii: bribes, etc)

5:8/2 Dishonest assistance (i) / Dishonest assistance (ii)

6:15/2 Knowing receipt (i) / Knowing receipt (ii)

7:22/2 Reading week

8:1/3 Tracing T at common law / Tracing i in equity (i: basis of claim)

9:8/3 Tracing i in equity (ii: remedies) / Tracing i in equity (iii: defences)

10: 15/3 Restitution of unjust enrichment (i) / Restitution of unjust enrichment (ii)

11:22/3 Revision: lecture problems / Revision: lecture problems

12:29/3 No lectures

End of term




How to study for this module

1. University study and education is about developing yourself as an individual;
preparing for an examination requires you to learn how you personally work best.

2. You should read in advance of lectures. You must prepare in advance of
seminars so that (a) you have consulted your lecture notes, all prescribed reading
and any background reading and (b) you must have prepared (in writing) answers to
all of the seminar questions.

3. Your seminar should be in the middle of your preparation. It is very important
that as soon as practicable after your seminar that you settle your ideas for yourself
(in a final set of notes or whatever works best for you), because it is after the
seminar that you will understand the material best.

4, There is a lot of background reading referred to in Hudsonés textbookd
footnot es and ibibliogtaphg.tyoutcan %ind boommdntarg and so forth
from these sources, as well as in these Course Documents.

5. It is not acceptable to attend seminars unprepared, it is not acceptable to
take notes from the work of other students, it is not acceptable to plagiarise the
work of other students or of other people. This module is about ethics: it also
requires that you understand the ethic bound up with being part of a community of
scholars.

6. You learn a lot about yourself in an intellectually demanding, technically-
sophisticated and content-heavy module such as Equity & Trusts. Your seminars
are fortnightly: this does not mean that you only need to do half as much work as for
a module with weekly seminars. Rather you should expect to have done between 15
and 20 hours preparation for each seminar.

7. Equity & Trusts is a complex way of thinking about and analysing factual
situations and theoretical concepts. You will find that it is not simply about learning
rules and regurgitating them. Rather this module is about understanding how
different arguments and different conceptual models can be deployed to reach
different conclusions on the same factual circumstances. These techniques take
time to assimilate and so you will need to read the cases, books and articles
carefully to absorb and to understand them.

8. The exam requires you not simply to record all the cases you know about.
Rather the exam requires you (a) to identify the relevant issues, (b) to set out the
relevant (possibly conflicting) legal principles, (c) to apply the various legal
principles in a structured fashion to the facts of any given problem or to address the
issues raised by an essay title, (d) to use those principles to argue your way to a
conclusion (or to reflect competing conclusions), and (e) to incorporate any relevant
commentary outwith the legal principles.

9. You will encounter ideas in this module which you will not necessarily
understand immediately. You must read them and think about them over and over
until you do. This is the character-building aspect of this module. Perseverance is
how you grow, it is how you learn, it is why people study for law degrees. While the
rest of the world wants things to be easier, smaller and dumber, equity is vast,
intricate and subtle. Coming to terms with this module will be an intellectual
challenge for you.



INTRODUCTION : CORE PRINCIPLES

General reading: Hudson Chapters1l and 2, especially pp.1 - 8,
361 62; Martin Chapters 1&2; Pettit Ch 1&3

(A) The nature of equity

Reading: Hudson, section 1.1 i ME3 -49;PET1 -29
1) Philosophical ideas of equity
The foll owing i de a sEthicsoamdecould becumerstdod iassconsideringetide s
difference between common law and equity:
iFoquiety, though superior to justice, is still just &
both are good, equity is superior. What causes the difficulty is the fact that equity is just, but
not what is legally just: it is a rectification of legal justice. 0
So it is that equity may provide for a better form of justice than the common law because it provides
for a more specific judgment as to right and wrong in individual cases which rectifies any errors of
fairness which the common law would otherwise have made:
ifiThe explanation of this is that all |l aw is wuniversal
not possible to pronounce rightly in general terms; therefore in cases where it is necessary to
make a general pronouncement, but impossible to do so rightly, the law takes account of the
majority of cases, though not unaware that in this w
states a general rule, and a case arises under this that is exceptional, then it is right, where
the legislator owing to the generality of his language has erred in not covering that case, to
correct the omission by a ruling such as the legislator himself would have given if he had
been present there, and as he would have enacted if he had been aware of the
circumstances. 0
Thus, equity exists to rectify what would otherwise be errors in the application of the common law to
factual situations in which the judges who developed common law principles or the legislators who
passed statutes could not have intended.
2) Early case law on the role of equity
Ear | of 0OX1616) 4 GhdRap 1, Pea Lorel Ellesmere:
ithe office of the Chancellor is to correct mends con
wrongs and oppressions €& and to soften and mollify th
Lord Dudley v Lady Dudlegl 705) Prec Ch 241, 244, per Lord Cowper:
AiNow equity is no part of the | aw, but a moral virtu
the rigour, hardness, and edge of the law, and is an universal truth; it does also assist the law
where it is defective and weak in the constitution (which is the life of the law) and defends the
law from crafty evasions, delusions, and new subtleties, invested and contrived to evade and
delude the common law, whereby such as have undoubted right are made remediless: and
this is the office of equity, to support and protect the common law from shifts and crafty
contrivances against the justice of the law. Equity therefore does not destroy the law, nor
create it, but assi st it. o
3) The fusion of common law and equity
The conflicting approaches of various judges: e.g. Lord Nottingham and Lord Mansfield.
Judicature Act 1873, its effect on equity
4) The structure of English private law
Reading: Hudson, section 1.2
e Common law and equity were always distinct: the courts of common law were in Westminster
Hall at one time, the courts of equity were in L



e For a good Il lustration of the difficulties caus
Bleak House
e Judicature Act 1873 merged the two streams of courts, however the intellectualdistinction
between common law and equity remains very important.
Common law Equity
Examples of claims:
Breach of contract Breach of trust
Negligence Tracing property
Fraud Claiming property on insol vency
Examples of remedies available:
Damages Compensation
Common law tracing Equitable tracing
Money had and received Specific performance
Injunction
Rescission
Rectification
Imposition of constructive trust
Imposition of resulting trust
Subrogation
Account
We will focus, for the time being, on trustsée
(B) The structure of the trust relationship.
Reading: Hudson, sections 2.1 and 2.2 ; Martin 49 - 78; Pettit 30 - 65
060The essence of a trust s the i mprsoswhoisdghe of an equi
legal owner of property (a trustee) which requires that person to act in good conscience when
dealing with that property in favour of any person (the beneficiary) who has a beneficial
interest recognised by equity in the property. Thetrust ee i s said to Ahold the prop
for the beneficiary. There are four significant elements to the trust: that it is equitable, that it
provides the beneficiary with rights in property, that it also imposes obligations on the trustee,
andthatthos e obl i gati ons are fiduciary in nature. o
- Thomas and Hudson, The Law of Trusts
6A trust is an equitable obligation, binding a persc

owned by him (called trust property, being distinguished from his private property) for the
benefit of persons (called beneficiaries or, in old cases, cestuis que trust), of whom he may
himself be one, and any one of whom may enforce the obligation [or for a charitable purpose,
which may be enforced at the instance of the Attorney-General, or for some other purpose

permitted by | aw though unenforceable].
- Underhill and Hayton, The Law of Trusts and Trustees
as amended by Pettit
(C) Classification of trusts.
Reading: Hudson, section 2.2 ; Martin 49 - 78; Pettit 66 -85
The four types of trust
1. Express trusts
2 Resulting trusts
3. Constructive trusts
4 (Implied trusts)
Section 53(2) Law of Property Act 1925 refers to #Ai:l



Westdeutsche Landesbank v. Islingtt®96] 1 AC 669, per Lord Browne-Wilkinson:-
Ai(i) Equity operates on the conscience of the owner
the conscience of the legal owner requires him to carry out the purposes for which the
property was vested in him (express or implied trust) or which the law imposes on him by
reason of his unconscionable conduct (constructive tr

(D) The means by which the different forms of trusts come into existence.
Reading: Hudson, section 2.2 , Martin 123 - 154; Pettit 86 -99
The three forms of trusbme into existence in the following ways:

60A trust comes into existence either by virtue of h
person (the settlor) who was the absolute owner of property before the creation of the trust
(an express trust); or by virtue of some action of the settlor which the court interprets to have
been sufficient to create a trust but which the settlor himself did not know was a trust (an
implied trust); or by operation of law either to resolve some dispute as to ownership of
property where the creation of an express trust has failed (an automatic resulting trust) or to
recognise the proprietary rights of one who has contributed to the purchase price of property
(a purchase price resulting trust); or by operation of law to prevent the legal owner of property
from seeking unconscionably to deny the rights of those who have equitable interests in that
property (a constructive trust). o
- Thomas and Hudson, The Law of Trusts

(E) The rudiments of express trusts.

Reading: Hudson, secti on2.3 ; Martin 79 - 122; Pettit 86 - 99
An express trust can be wunder st oo dsettlarstrusteecandl o ws, ¢ o mp
beneficiary. The core of t-&cton of pensonak righiis and slaims Ieteveeni these e r
personsinrelat i on t o the trust property. ihperspnamd t &aedef ore v

finremd ri ght s.

transfer of legal title
SETTLOR », TRUSTEE
(Aabsolute owner 0) (legal title)

legal title
+

equitable title

personal obligations i
respect of trust propergy

BENEFICIARY
(equitable title)

Significant features of the trust

e Once a trust is created, the settlor ceases to have any property rights in the trust or any
control over the trust in her capacity as settlor.

e The instant that the trust is declared (or deemed to have been created in the case of a
constructive or resulting trust) the legal title in the trust property is owned by the trustee(s)
and the equitable interest is owned by the beneficiary(-ies).

e The trustee(s) hold the legal title in the trust property.



e The trustee(s) owe equitable obligations to the beneficiaries to obey the terms of the trust.
The trustee(s) obligations are fiduciary in nature (thus requiring the utmost good faith and
prohibiting any conflict of interest).

e The beneficiaries own equitable proprietary rights in the trust fund.

e There can be an infinite number of beneficiaries in theory, or there may be only one
beneficiary (a bare trust).

e The same human being can be settlor, one of the trustees and also one of the beneficiaries:
importantly, she will be acting in different capacities in each context (as though she were
three different people). However, the same person may not be the settlor, the sole trustee
and the sole beneficiary because then no property rights would have moved at all.

e The beneficiaries may fall into various classes with different qualities of rights: e.g. there may
be a beneficiary entitled to the income from the trust fund duri ng her | i fetime (a #Al
with the capital being divided among the other b
beneficiarieso or fAremainder meno) .

e Individual items of property making up the trust fund may, if the terms of the trust permit it, be
sold or exchanged for other property 1 that other property then becomes part of the trust
fund.

e Significantly, then, more than one person can have property rights in the same property at the
same time: this enables settlors to create an infinite range of property holdings to suit their
circumstances.

e The trustee(s) will be personally liable for any loss caused to the trust by her/their breach of
trust.

(F) The concept of fiduciary responsibility.

Reading: Hudson, section 2.3.3; and the essay compris ing
chapter 14.

A trustee is an example of a fiduciary, so it is important to understand what the concept of fiduciary
responsibility entails.

0A fiduciary is someone who has undertaken to act

matter in circumstances which give rise to a relationship of trust and confidence. The

distinguishing obligation of a fiduciary is the obligation of loyalty. The principal is entitled to

the single-minded loyalty of his fiduciary. The core liability has several facets. A fiduciary

must act in good faith; he must not make a profit out of his trust; he must not place himself in

a position where his duty and his interest may conflict; he may not act for his own benefit or

the benefit of a third person without the informed consent of his principal. This is not intended

to be an exhaustive list, but it is sufficient to indicate the nature of fiduciary obligations. They

are the defining characteristics of the fiduciary. d
- Bristol and West Building Society v MothEl898] Ch 1 at 18, per Millett LJ

"A person will be a fiduciary in his relationship with another when and in so far as that other is
entitled to expect that he will act in that other's interests or (as in a partnership) in their joint
interests, to the exclusion of his own several interest."”
Paul Finn, "Fiduciary Law and the Modern Commercial World",
in Commercial Aspects of Trusts and Fiduciary Relationships
(ed. McKendrick, 1992), p. 9.

See also: Finn, Fiduciary Obligations (1977);

Finn, "The Fiduciary Principle”, in Equity, Fiduciaries and Trusigd. T.G. Youdan, 1989);
A.J. Oakley, Constructive Trust§1997), Ch. 3; and

A.J. Oakley (ed.), Trends in Contemporary Trust Lg#996).

(G) The benefits of trusts

Reading: Hudson, section 2.5

A framework for understanding change in the law of trusts: three conceptions of the trust -
moralistic, individual property, capital management: see Cotterrell, "Trusting in Law"
(1993) 46 CLP 75, 86-90.



e  Proprietary right in the trust property for beneficiaries, not simply a personal claim against the
trustees.
e I mportant, e.g. in giving priority for beneficiaries
A range of equitable remedies enforceable against the trustees and any third parties by the
beneficiaries in the event of loss.
Flexibility 1 useful in commercial and domestic situations, as considered below.
Usefulness in tax planning and estate planning generally.
A trust is a fAgift over the plane of timed giving the
Trusts constitute the most significant players in UK securities markets in the form of pension
funds and investment funds (like unit trusts).

(H) The core principles of equity

Reading: Hudson, section 1.4 ; Martin 3 - 48; Pettit 21 -29

The thirteen propositions set out below are culled, as a list, primarily fromSne |l | 6,931"dj,ui t vy
2004) by McGhee, 27. The trust is built on equitable principles and the following, key equitable
principles will emerge again and again in your studies. We will consider them only in outlireg this
stage.

o Equity will not suffer a wrong to be without a remedy

e Equity follows the law

e Where there is equal equity, the law shall prevail

e Where the equities are equal, the first in time shall prevail

e He who seeks equity must do equity

e He who comes to equity must come with clean hands

o Delay defeats equities

Equality is equity

Equity looks to the intent rather than to the form

Equity looks on that as done that which ought to have been done

Equity imputes an intention to fulfil an obligation

Equity acts in personam

Hudson adds to that list three further principles:-

o Equity will not permit statute or common law to be used as an engine of fraud (e.g.: Rochefoucauld
v. Bousteaj]

e Equity will not permit a person who is trustee of property to take benefit from that property qua
trustee (e.g.: Westdeutsche Landesbank

e Equity abhors a vacuum (e.g.: Vandervell v. IRE

(1) Fundamental principles of trusts: the obligations of trustees and the rights of beneficiaries

Reading: Hudson, section 2.4

**Westdeutschieandesbank v. Islingtof1996] 2 All E.R. 961, 988. [1996] AC 669
*Saunders v Vautigi841) i the rights of the beneficiary

Lord Browne-Wilkinson in Westdeutsche Landesbank v. Islingfd®96] 2 All E.R. 961, 988 sought
to set out the framework upon which the trust operates:-

fiTHE RELEVANT PRINCIPLES OF TRUST LAW:

(i) Equity operates on the conscience of the owner of the legal interest. In the case
of a trust, the conscience of the legal owner requires him to carry out the purposes for which
the property was vested in him (express or implied trust) or which the law imposes on him by
reason of his unconscionable conduct (constructive trust).

10



6(ii) Since the equitable jurisdiction to enforce
the holder of the legal interest being affected, he cannot be a trustee of the property if and so
l ong as he is ignorant of the facts alleged to affect

6(iii) In order to establish a trust there must b

6 (i v) Onc e adishadras fsoin thé date ef gstestablishment the beneficiary
has, in equity, a proprietary interest in the trust property, which proprietary interest will be
enforceable in equity against any subsequent holder of the property (whether the original
property or substituted property into which it can be traced) other than a purchaser for value
of the | egal interest without notice. 0

11



Topic 1. CERTAINTY OF INTENTION AND
CERTAINTY OF SUBJECT MATTER

General reading: Hudson, chapter3 ; Martin 98- 106; Pettit 4 7-58

Question: When a person seeks to create a trust (the set
be manifested?

The need for the three certainties

Reading: Hudson, sections 3.1 and 3.2
Wright v. Atkyng1823) Turn. & R. 143, 157, perLordEldon:6 . . . fi rst . . . t he words

imperative...; secondly...the subject must be certain...; and thirdly...the object must be as certain as the sub
Knight v Knight(1840) 3 Beav 148

(A) CERTAINTY OF INTENTION .

Reading: Hudson, section 3.3 ,and also 2.6 ; Martin 98 - 101,
Pettit47  -50

(1) Intention to create a trust inferred from the circumstances
Reading: Hudson, section 3.3.1
**Paul v Constancd1977] 1 W.L.R. 527
*Re Kayford1975] 1 WLR 279
Don King Productions v. Warrefi998] 2 All E.R. 608
Cf. Re Farepak Food and Gifts Lfd006] All ER (D) 265 (Dec)

(2) Trusts as opposed to merely moral obligations
Reading: Hudson, section 3.3.2

(Lambe v. Eamed871) L.R. 6 Ch. 597 ("to be at her disposal in any way she may think best, for the
begrfit of herself and het' fammigrely moral obligatipn

Re Adams and the Kensington Ve$t884) 27 Ch. D. 394 ("unto and to the absolute use of my

dear wife ... in full confidence that she will do what is right as to the dispokdtitéerenf between my
merely moral obligatipn

Cf. Comiskey v. Bowringlanbury[1905] A.C. 84 (HL) ("in full confidence that... she will devise it to
one or more of my nieces as she may ghtnksiit...

Re Hamilton[1895] 2 Ch 370 (¢take the will yawdto construe and see what it means, and if you come
to the conclusion that no trust was intended yopsayso)Li ndl ey L J

(3) Intending to create express trusts without knowing what a trust is
Paulv.Constance 1 97 7] 1 W. ve.aR deglith Simple pedple, unaware of the subtleties

of efuity é

(4) Lack of intention where a joke or an imperfect gift
Jones v Lock1865) 1 Ch App25(0é | ook you hereg, | give this to t
Richards v Delbridg€1874) LR 18 Eq 11 (failure to efteansfer of lpase

(5) Sham trusts and trusts intended to defraud creditors
Reading: Hudson, section 3.3.3
Snook v London and West Riding Investment$196i7] 2 QB 786, esp 802
*Midland Bank plc v. Wyafi1995] 1 F.L.R. 696, [1997] 1 BCLC 256 (shanrtists

(6) Intention to create a charge not a trust
Reading: Hudson, section 3.3.3

Clough Mill v Martin[1984] 3 All ER 982 (floating pool of pryperty

12



(7) Trusts and bank accounts
Foley v Hill (1848) 2 HL Cas 28
Alastair Hudson, The Law of FinancéSweet & Maxwell), para 30-04.

(B) CERTAINTY OF SUBJECT MATTER.

Reading: Hudson, section 3.4 ; Martin 101 - 106; Pettit 50 -58

Question: What is the necessity of ascertaining subject matter and extent of beneficial interests; and
what is the effect of lack of certainty of subject-matter?

(1) The traditional principle i the trust fund must be separately identifiable

Reading: Hudson, section 3.4.2

Palmer v Simmondd854) 2 Drew. 221 ("bulk of my... residuary estdateald

Sprange v. Barnar@L789) 2 Bro. C.C. 585 ("remaining part of what is left, that he does not want for
his own wants and use to be'ghatdedd

*Re London Wine Co. (Shippers) L{#986) Palmer's Co. Cas. 121 Oliver J (wine bottles to be

held on trust not sepanat@dhfeo boltles
6l appreciate the point taken that the subject
so that specific identity is of as little importance as it is, for instance, in the case of
money. Nevertheless, as it seems to me, to create a trust it must be possible to
ascertain with certainty not only what the interest of the beneficiary is to be but to
what property it is to attach. d

*MacJordan Construction Ltd v Brookmount Erostin [1892] BCLC 350
**Re Goldcord1995] 1 A.C. 74 (necessitg@dregating trust prdperty | i oh o0ex bul ké
Westdeutsche Landesbank v Islingtb®96] AC 669

(2) A different principle for intangible or for fungible property?

Reading: Hudson, section 3.4.3

**Hunter v. Mos$1994] 1 W.L.R. 452 (identificatidrshareshe nature of intangible property
*Re Harvard Securitiefl997] 2 BCLC 369

But see MacJordan Construction Ltd v Brookmount Erostin [1692] BCLC 350 above.
*White v Shortal[2006] NSWSC 1379 (criticism of Hunter v Mosk

(3) What is the nature of the property which can make up a trust fund?

*Don King Productions v. Warrefi998] 2 All E.R. 608
Re Celtic Extractiorf1999] 4 All ER 684
Swift v Dairywise Farm§000] 1 All ER 320

(4) A different approach in commercial law

Sale of Goods Act 1979, s 20A i tenants in common of the combined fund
(Sale of Goods (Amendment) Act 1995)

Re Waif1927] 1 Ch 606 i old approach applied trustsclawmetcial law

Re Staplytor1994] 1 WLR 1181: SGA applied instead of trusts law

Cf. the law on tracing later in the course

(5) A note on the nature of property in trusts law

Reading: Hudson, section 31.1
Re Goldcord1995] 1 A.C. 741 the identity of the property is paramount
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AttorneyGeneral for Hong Kong v. Re[d994] 1 AC 324, [1993] 3 WLR 1143 the morality
of the situation is paramount
See Grantham, O6Doctrinal bases for the recogniti

14



Topic 2. CERTAINTY OF OBJECTS

Reading: Hudson, section 3.5 ; Martin 107 - 121; Pettit 50 - 65

Question: how certain must the words used by the settlor be in creating a trust, and in what way will
the court measure sufficient certainty?

See als(l982) 98 L.Q.R. 551 (C.T. Emery); (1971) 29 C.L.J. 68 (J.A. Hopkins); and (1974) 37 M.L.R. 643
(Y. Grbich).

Introduction: the central principle

Reading: Hudson, section 3.5.1

Morice v. Bishop of Durhartl804) 9 Ves. Jr. 399 (affd. (1805) 10 Ves. Jr. 522): there must be
some person in whose favour the court can decree performance

e The need for the court to be able to policethet r ust ees ® management of the
e If the court cannot know with certainty, how can the trustees know and how can the court
police the trustees?
**Re Hay's Settlement Tru$i®982] 1 W.L.R. 202: for the most useful summary of these
principles and of the various forms of power.
1) Distinguishing between types of power and of trust
The distinction between Apowerso and Atrustso: p
e  Fixed trusts and bare trusts obligations
e Discretionary trusts, (oncter uksntoown as fApower s i
e Fiduciary power s: powers of appointment and po
power so0 because they are merely powers and not
e  Personal, non-fiduciary powers
Cf. The nature of beneficial entitlements (cf. mere powers) in general and of
corresponding trustees6 duties.
Burrough v. PhilcoX1840) 5 My. & Cr. 72.
*Re Hay's Settlement Truqts982] 1 W.L.R. 202
2) Certainty rules for fixed trusts (e. g. fixed shares within a class).
Reading: Hudson, section 3.5.2
*|.R.C. v. Broadwy Cottages Trugt1955] Ch. 20.
A complete list of the beneficiaries must be possible.
Both conceptual and evidential certainty required.
3) Certainty rules for fiduciary fAmere powerso, e.g.
Reading: Hudson, section 3.5.3
Re Gastetner Settlemeiit953] Ch. 673 (the old, strict approach).
**Re Gulbenkian's Settlemefit970] A.C.508:t he odany given postulant tesH

t e.BIB: dote uncertaintiipRhail v Doulton as to which test the court isaaithtpheredv

4) Certainty rules for discretionary trusts.

Reading: Hudson, section 3.5.4

**McPhail v. Doulton[1971] A.C. 424 (can it be said with cettahBny given individual is or is not
a member of the)class?

15



5) Certainty rules for personal powers.
Reading: Hudson, section 3.55

(a) Not void on the ground of uncertainty of objects
*Re Hay's Settlement Trugt982] 1 W.L.R. 202
Re Leel1967] Ch 1061, 1076
Mettoy Pension Trustees Ltd v Ev4gb890] 1 WLR 1587
Cf. Thomas and Hudson, The Lawof Trusts 2004, para 4.29

(b) May be held void for excessive exercise of that power
Re Hay's Settlement Tru$i982] 1 W.L.R. 202, supra.

6) Mechanisms for eluding the fiany given postul ant

certainty.
Reading: Hudson, section 3.5.3,3.5.4 and also 3.5.7

(Re Allen[1953] Ch 810)
*Re Badenés De[@d3|G9usts ( No 2)
**Re Barlow[1979] 1 WLR 278

7) Mechanisms for analysing the fAany given postul anf
in discretionary trusts and powers.

Reading: Hudson, section 3.5.3,3.5.4and 3.5.10

McPhail v. Doulton[1971] AC 424

(Re Mani sty fA%4]Chelfx | ement

R. v. District Auditor ex p. West Yorkshire Metropolitan County Co(t@d6) 26 R.V.R.

24,

8) Some particular concepts causing problems
Reading: Hudson, section 3.5.8

(a) fAFriendsbo

Re Gibbard1966] 1 AlER273 (0ol d friendsdé fFrom the old school
*Brown v Gould[1972]Ch53 (0ol d fri endsdé = uncertain

Re Barlow{1979] 1 WLR 278 (friends and a gift tairein the circumstances, e.g. long relationship

(b) fACustomer so
Sparfax v Domme{l972) The Timesl4 July

(c) fARel ativeso
McPhail v. Doulton[1971] AC 424

Re Badends De[@ad3dnr9usts (No 2)

9) Mechanisms for eluditngetsh® 8Ny wgiseemfpant elxpert
Reading: Hudson, section 3.5.9

(McPhail v. Doulton[1971] AC 424)
(Re Mani stypA%4]Chelfx | ement
Re Tu c[lO®8k2WaR 411

10) Mechanisms for eluding the fAany agtdverthay post ul ant
want .

Reading: Hudson, section 3.5.9

(a) Trustees6 opinion decisive
Re Coxerf1948]Ch747(t r ust eesd opi ni on may not replace cer
Re Jone$1953] Ch 125 (ditt)
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(b) Wide powers
Re Mani sty [l%4] Ghelf @grantimyidepowérs . g. Ot rustees may dgive

wor | d odenaycbe gettain X dear who)excluded
Blausten v IRG1972] Ch 256 (if class so wide that it is not really a 8lags atvallyone in the world
d then uncenjain

11) When the trust fails, resulting trust for settlor
The result of a trust failing is that the property is held on resulting trust for the settlor. Where
part of the gift fails, the whole Baft must fail
Gulbenkian[1970] A.C. 508)
Vandervell v IRG1967] 2 AC 291
Cf Re Leek1969] 1 Ch 563

12) Considering the various forms of uncertainty

Reading: Hudson, para 3.5.10 on these categories.

iThere must be sufficient certaindthe for the trus
settlords intentionso

a. Conceptual uncertainty

Where the words are uncl ear. I f i mpossible to be
b. Evidential uncertainty

Where it is impossible to prove whether or not potential beneficiaries succeed in falling
within the category. This will not invalidate the trust (in most circumstances): Baden No.2

C. Ascertainability
Where it is impossible to find beneficiaries: perhaps because they have died. This will not
necessarily render the trust invalid: Re BenjaminMcPhail v. Doulton

d. Administrative workability
Where the requirements of the trust make it impossible for the trustees to perform their
fiduciary obligations. This will invalidate the trust, per Lord Wilberforce.

Learning point: your role here as a student of law is to analyse sets of facts and to decide (i) which
form of power or trust is at issue, then (ii) apply the appropriate test from the appropriate leading case.
There may , however, be alternative analyses on some of the cases in the lower courts. You have to be
able to apply each analysis in turn and identify (a) the different results each would produce and (b)
comment on the desirability of each approach.

(D) Perpetuities and accumulations
Reading: Hudson, para4.2.7 - this topic will be dealt with only briefly.
The maximum period (at common law) for the vesting of interests under trusts: a life or lives
in being + 21 years.
*ss. 1, 3 and 4 of the Perpetuities and Accumulations Act 1964.
Perpetuities and Accumulations Bill 2009
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Topic 3. THE BENEFICIARY PRINCIPLE &
UNINCORPORATED ASSOCIATIONS

l. THE BENEFICIARY PRINCIPLE

Question: when will a trust be void for want of a beneficiary, and what manner of beneficiary will be
necessary?

General reading: Hudson, Chapter4 ; Martin 385 - 414; Pettit 58 - 65
See also (1977) 40 M.L.R. 397 (N. Gravells); and P. MattAearsj$rin Contemporary Trustl.#wd.
Oakley, 1996), Ch. 1.

(A) The nature of the beneficiarydéds rights in the ¢tr

Reading: Hudson, section 4.1

1) The principle in Saunders v Vautier
**Saunders v Vautid1841) 4 Beav 115
Re Bowe$1896] 1 Ch 507
Re Smitf1928] Ch 915 (could compel transfer to beneficiaries even where two classes of beneficiaries under
discretionary tyusts
I n re Hol t[1®69] 18100t 1l1eperdegarry J:
6l f under a trust every possible beneficiary was
the re-arrangement or termination of the trusts, then under the doctrine in Saunders
v Vautier those beneficiaries could dispose of the trust property as they thought fit;
for in equity the property was theirs. Yet if any beneficiary was an infant, or an
unborn or unascertained person, it was held that the court had no general inherent
or other jurisdiction to concur inany sucharrange ment on behalf of that betl

2) The proprietary rights of beneficiaries
Saunders v Vautigfi841) 4 Beav 115
Re Nelsorj1928] Ch 920
Stephenson v Barclays Bafi®75] 1 All ER 625 (beneficiary able to take separate share from the
trust whegpeoperty naturally diyisible
Lloyds Bank v Duke1987] 3 All ER 193 (prevention of removal of interest because loss of majority
shareholding for other bepeficiaries

3) The nature of the rights of objects of discretionary trusts
Reading: Hudson, sectio n4.1.4
Prof Geraint Thomas, Powers(Sweet & Maxwell, 1998), para 6-268
Thomas & Hudson, The Law of TrustéOUP, 2004), p.184 et seq & p.1587 et seq
Saunders v Vautigfl841) 4 Beav 115
Gartside v IR(J1968] AC 553, at 617, per Lord Wilberforce
CPT Cuspdian Pty Ltd v Commissioner of the State Rev§pe5] HCA 53
Richstar Enterprises Pty Ltd v Carey (No[B)06] FCA 814

4) Protective trusts (note only
Re Detmold1889) 40 Ch D 585 (all property to be transferred to wife in the event of bankruptcy
Cf. Midland Bank v Wyaftt995] 1 FLR 696 (sham and Insolvency Act 198p, s. 423
Trustee Act 1925, 5.33

5) Resettlement or variation of trusts (note only
Variation of Trusts Act 1958
I'n re Holtds [1%8]LEhll®ment Trust s
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(B) The beneficiary principle.

Reading: Hudson, section 4.2

1) The general principle

*Morice v. Bishop of Durharf1804) 9 Ves. 399; (1805) 10 Ves 522.
"There can be no trust, over the exercise of which this court will not assume control
..If there be a clear trust, but for uncertain objects, the property... is undisposed of...
Every...[non-charitable] trust must have a definite object. There must be somebody
in whose favour the court can decree performance” (per Lord Grant M.R.).

Bowman v Secular Society L[ttB17] AC 406

2) The strict, traditional principle

** Leahy v. AttGen. for New South WalgE59] A.C.457(t r ust f or O6such order
shall sedegthis case is considered in detail below.

3) lllustrations of the traditional general principle

Re Nottagg1885] 2 Ch 649 (yachting cup held to be for the purpose of promotigforaittging and
benefit of people who pajticipated
Re Wo00d1949] 1 All ER 1100

0

*Re Ast qIOR]LCh.B4. .t rust d i ntendedofi rét egro oadl iuan dfears t éatr

sympathy anebqgoer at i on bet ween nationsd & for t he mai

Observer) = void purpose trust (per Roxburgh J) because (1) the terms used are too uncertain (2) a trust

have a benefi@rthese purposes are not)charitable

Re Shawdevelopment of a new alphabet = void purpose trust

Re Endacotf1960] Ch. 232 ("no principle has greater sanction '9r authority

**Leahy v. AttGen. for New South Wal§¢$959] A.C. 457 (This case is densd again bdlow

trust over a small farmhouse and a )sheep stati

*Re Gr an[1l9®k3 AWHR 359 (g i f t 0for the benefit of the
purpose trust; seg.below

4) Effect of the beneficiary principle

e An abstract purpose trust will be void and so all of the equitable rights in the property will remain

with the settlor. A trust will only be valid if it is for the benefit of people.
e In this section we have consiéasedples of the strict, traditional principle. However, there are
other interpretations which are considered in the next section.

© Alternative interpretations of the beneficiary principle
Reading: Hudson, section 4.2

It is important to understidwad whereas the traditional principle continues in effect, there have

nevertheless been alternative analyses accepted by some courts of ostensibly similar factual

circumstances. Your role here is to understand the effect of applying these Wasotes approac

factual circumstances, who wins and who loses in such circumstances, and why different courts might

take different approaches.
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1) Interpreting what is ostensibly a purpose trust as being a trust for the benefit of persons

**Re Denl eyado69IIriCh.878(t Peast odirectly or indirectly

people trust and therefgre valid

| think there may be a purpose or object trust, the carrying out of which would benefit

an individual or individuals, where that benefit is so indirect or intangible or which is

otherwise so framed as not to give those persons any locus standi to apply to the

court to enforce the trust, in which case the beneficiary principle would, as it seems

to me, apply to invalidate the trust, quite apart from any question of uncertainty or

perpetuity. Such cases can be considered if and when they arise. The present is not,

in my judgme nt , of t hat character € Wher e, t hen, t
purpose, is directly or indirectly for the benefit of an individual or individuals, it

seems to me that it is in general outside the mischief of the beneficiary principle.

2) Interpret the power to be something other than a trust

a) Transfer interpreted to be a gift

**Re Li pi n[t9KR6] Gh.235\Blivar J:-

There would seem to me to be, as a matter of common sense, a clear distinction
between the case where a purpose is prescribed which is clearly intended for the
benefit of ascertained or ascertainable beneficiaries, particularly where those
beneficiaries have the power to make the capital their own, and the case where no
beneficiary at all is intended (for instance, a memorial to a favourite pet) or where
the beneficiaries are unascertainable: as in the case, for instance, of In re Price
[1943] Ch. 422. If a valid gift may be made to an unincorporated body as a simple
accretion to the funds which are the subject matter of the contract which the
members have made inter se - and Neville Estates Ltd. v. Madden [1962] Ch. 832
and In re Recher's Will Trusts [1972] Ch. 526 show that it may - | do not really see
why such a gift, which specifies a purpose which is within the powers of the
association and of which the members of the association are the beneficiaries,
should fail.

Cocks v Mannerg1871) LR 12 Eq 574 (similar facts to Leahy but different interpretation, trust held by
Mother Superior deemed to be gift in favour of jndividual nuns

b) Transfer interpreted to be for other purposes

he

Re Osobd1979] 2 AIER3937T (0 f or t he tnraaiinntiennga nocfe mynddaughter uj

interpreted as a gift to the three women mentioned in the instrument
Re Abbott Fundi1900] 2 Ch 326 i (trust for the maintenance of dlduaalies funds on heir death
held on resulting drust impdisie purpose = resulting trust

c) Use of the principle in Saunders v Vautier

Re Bowe$1896] 1 Ch5077i use of Saunders v Vautier to allow
stated intengion

Re Nelsorf1928] Ch9200t h e p r i ne\Vagtérés that whei® theranisivehat amounts to an
absolute gift, it cannot be fettered by prescrib

3) The strict approach still in rude health

Cf. Leahy v. AttGen. for New South Wal§k59] A.C. 457
**Re Gr afl9@8SAVER3OOf or the benefit of), Chertsey
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(D) Recognised exceptions to the beneficiary principle.

Reading: Hudson, section 4.2

1) Charitable trusts (public purpose trusts).

. Restricted to legal definition of charity (relief of poverty; promotion of education;
advancement of religion; other miscellaneous purposes recognised in case law).

. benefit to a class of the public not defined by personal nexus (except in case of relief
of poverty).
N.B. Charitable trusts will be dealt with in detail, as a distinct topic, later in the
course.

2) "Concessions to human weakness or sentiment".
A group of anomalous cases:-

Pettingall v. Pettingal(1842) 11 L.J. Ch. 176 (maintenance of an identified p&wvahdnal

Re Dean(1889)41Ch.D.552(f or t he mai ntenance of testatords h
death valid, time limited, North J can see no objection to use of own property for own purposes

Bourne v. Kean§l919] A.C. 426 (trust for the saying adsmagsivate may be valid if for a limited

perpetuity pediddrd Buckmayter

Re Thompsofil934] Ch. 342 (promotion of fox hudtiadjd).

Re Hoope1932] 1 Ch. 38 (for the upkeep of graves and monuments for 21 years, held valid although not
chatablg

Cf. Re Endacof1960] Ch. 232 (above -fla us e f ul memor i al to myselfd we
leading viewnstatéd

1. Unincorporated Associations

(A) Conceptual issues with property held for unincorporated associations.

Reading: Hudson, section 4.3

1) Analytical problems associated with the application of the beneficiary principle and other

requirements of certainty and validity for trusts
Transfer to an association is a transfer not to a legal person and therefore hotdethiee must
property for the benefit of the association: that may render the transfer capable of being analysed as a
void purpose trust.

2) The various modes of interpretation

a) Invalid purpose trusts
**Leahy v. AttGen. for New South Walgk959] A.C. 457 (non-charitable endowment not
valid as private trust).
*Re Gr a rfi97m]s8 AIER 359

b) Transfer to associationds officers as an accreti
Neville Estates Ltd. v. Madd¢h962] Ch. 832.
**Re Recher's Will Trugl972] Ch. 526 at 538 per Brightman J:
6 A t r u s-tharitable purposes, as distinct from a trust for individuals, is clearly
void because there is no beneficiary. It does not, however, follow that persons
cannot band themselves together as an association or society, pay subscriptions
and validly devote their funds in pursuit of some lawful non-c har i t abl e pur pose. é
Such an association of persons is bound, | would think, to have some sort of
constitution; that is to say, the rights and liabilities of the members of the association
will inevitably depend on some form of contract inter se, usually evidenced by a set
of rules. In the present case it appears to me clear that the [members of the society]
were bound together by a contract inter se. Any such member was entitled to the
rights and subject to the Iliabilities defined by
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c)

Transfer

in the present case [to the society] ought to be construed as a legacy of that type,
that is to say, a legacy to the members beneficially as an accretion to the funds

subj ect

t o

to the

associ

contract

ationods

whi ch

of f i

they

cers

had

**Neville Estates Ltd. v. Madd¢i962] Ch. 832, 849, per Cross J:
6 ..a.gift to the existing members not as joint tenants but subject to their respective
contractual rights and liabilities towards one another as members. In such a case a
member cannot sever his share. It will accrue to the other members on his death or
resignation, even though such members include persons who became members
after the gift took effect. It will not be open to objection on the score of perpetuity or
uncertainty unless there is something in its terms or circumstances or in the rules of
the association which preclude the members at any given time from dividing the

subj ect

of t he

gift bet

ween

t hem. 6

**Conservative and Unionist Central Office v. Bur{@®82] 1 W.L.R. 522, [1982] 2 All
E.R. 1, at p.6, per Brightman LJ:

6 No

l egal

p r a ¢tohtrédoutor @s |iwidl ek him) hands to a friend (whom |

will call the recipient) a sum of money to be applied by the recipient for political
purposes indicated by the contributor, or to be chosen at the discretion of the
recipient. That would be a simple case of mandate or agency. The recipient would
have authority from the contributor to make use of the money, in the indicated way.
So far as the money is used within the scope of the mandate, the recipient

discharges himself vis-a-vis the contributor. é
relationship i

No
nherent i

trus
n the

t

ari ses,

were made to an unincorporated association and paid to its treasurer then] the
treasurer has clear authority to add the contribution to the mixed fund (as | will call it)

t hat he

hol ds.

d) A summary of the foregoing approaches

*Re Horley Town FG2006] EWHC 2386

(B)

At that

stage |

Analytical possibilities of transfers to unincorporated associations

Reading: Hudson, section 4.3.3

think

o Atransfer to the individual members of the association for their benefit T Re Denley
o A transfer for present and future members of the association i Leahy v Att Gen NSW
o A transfer to the trustees or other officers of the association to hold as an endowment i Leahy

Re
e A
Recher

Gr ant 0s
transfer

WT

to the

exi sti

ng

member s

o A transfer to the officers with a mandate to use it for particular purposes - Conservative
Association v Burre]lper Brightman LJ

made i

t he

b-d&Rkea e f i

Various analys Abstract iPeopl ¢Giftpassing An accretion | Taking

of transferto | purposetrust |t r ust 0 |ficomp | ¢ tofunds property as

unincorporated control agent subject

association to mandate

Leadingase Leahy v Att Re Denley Re Lipinski Re Recher Conservative

exhibiting this | GenNSW Association v

analysis Burrell

Valid or Void? | Void Valid Valid Valid Valid

Does the trans| Yes, but void | Yes, because No, because No, because Yes, because

retain control o governed by | all title passes | governed only | governed by

money after trust e¢q by terms of agent ds

transfer? fiduciary associ a fiduciary
duties constitution duties

Is it clear who | Yes, but void | Yes, held on Yes No No

owns property’? trust
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If there has been a transfer made for the benefit of an association and/or its members, then these are the
analytical possibilities of that transfer. You should consider the facts of each transfer and decide which you
consider to be the most appropriatsi@patye facts in front of you.

Winding up unincorporated associations

1)

Reading: Hudson, section 4.3.4

The problem of terminating unincorporated associations

2)

When an association is wound up, how is the property which is held conrpmagted to lis p
di stributed: among the existing members, to iden
constitution, or to the Crown?

Terminating unincorporated associations & the division of property

(D)

Re Sick and Fun e s%uhdaySSchoal, &olcft978]1Ch. ® (per Eapitan 6

distribution among members at time 9f dissolution

*Re West Sussex Constabularyds Wi dowH7l] Chil dren
Ch. 1 (the old viéwesulting trust

*Re Bucks Constabulary Rd (No 2)[1979] 1W.L.R. 936 (modern vieantract ded

Re GKN Bolts & Nuts Ltd, etf1982] 1 WLR 774 (the broad sword of common sense

Westdeutsche Landesbank v Islingio®06] AC 669 (the bona vacantia pdinciple

Air Jamaica v Charltorf1999] 1 WLR 1399

**Re Horley Town F(2006] EWHC 2386

HanchettStamford v Attorneyseneral[2008] EWHC 330 (Ch), [2008] 4 All ER 323 (if there

was still one member left of a moribund association then the property attributed to that association would no
bonaacantia to the Cyown

Is the beneficiary principle justifiable?

1) Problems of enforceability, uncertainty, perpetuity associated with private purpose trusts.

2) Other means of control: the striking down of capricious purposes.

Brown v Burdett(1882) 21 Ch. D. 667(a trust, requiring trustees to board up a house for twenty before
transferring it to a named beneficiary, was held to be void by striking out the capricious purpose of blocking
house up and instead allowing theefiaimgdtdeake the house during the Jwenty years

3) Challenges to beneficiary principle: is the beneficiary principle necessary for the modern trust?

Reading: Hudson, paras 4.2.8 and 21.2.3
*Langbein, fAThe contr ac t(E9I5)ilervaledlavsowsnabdst t he | aw o
*Hayton, fADeveloping the obligation characteri st

Hudson section 21.2
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Topic4. THE CONSTITUTION OF TRUSTS.

Question: how is an express trust created?

General reading: Hudson, Ch.5; Martin 123 - 154; Pettit 100 -126

e Transfer of property by settlor to trustee(s) to be held on trust for beneficiaries, or

e Declaration by settlor that property which settlor already holds or will receive is held by settlor on
trust for beneficiaries, or

e Declaration by settlor to trustees that property which trustees hold on his/her behalf is henceforth to
be held by them for beneficiaries.

N . b. that , in each of the above cases, the settl ol

that property may be subjected to a trust either by will or through inter vivos(lifetime) transactions.

(A) Statutory formalities applicable to the subjection of property to a trust by will: Wills
Act 1837 s. 9.

Reading: Hudson, section5.1.1

e will in writing

e test atorb6s signature (or equivalent) shows inten
e signature in presence of two or more co-present witnesses
e who attest will or acknowledge signhature in te:

(B) Two fundamental principles

Reading: Hudson, section 5 1. 2,and5.2.4

1) Once a trust is created, it cannot be undone
Reading: Hudson, sections 5.1.2

Paul v. Paul(1882) 20 Ch. D. 742

2) Settlor must have appropriate property rights at time of creating trust
Reading: Hudson, sections 5.2.4
Re Brooks ST1939] 1 Ch 993
Re Rall [1964 5Ch 288

(C) Exclusions from the need for formalities.

General reading: Hudson, section 5.3

a) Resulting, implied and constructive trusts require no formalities for their creation
Reading: Hudson, sections 5.3.1
LPA 1925, s.53 (2)
Hodgson v. Mark§1971] Ch. 892 (resulting trustid)y

b) fStatute may not be used as an engine of fraudd: fraud and unconscionability
Reading: Hudson, sections 5.3.2

*Rochefoucauld v. Bouste@t97] 1 Ch. 196.
Bannister v. Bannistdi1948] 2 All E.R. 133
Lyus v. Prows41982] 1 W.L.R. 1044,
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(D) The proper constitution of trusts & the problem of incompletely constituted trusts.

General reading: Hudson, sections 5.4 and 5.6

Question: What if the settlor promises to settle property on trust but fails to constitute the trust
properly: can the intended beneficiary claim a right in conscience to the property?

1) Methods for the proper constitution of a trust
Reading: Hudson, section 5.4

*Milroy v. Lord (1862) 4 De G. F. & J. 264

2) Il mperfect gifts may not be effected by means of
Reading: Hudson, sections 5.4.3
**Milroy v. Lord (1862) 4 De G. F. & J. 264, per Turner LJ (there is no equity to perfect an

imperfect)gift

6... in order to r envdldandeffectwal,lthe settlaa mysthavet t | e ment
done everything which, according to the nature of the property comprised in the

settlement, was necessary to be done in order to transfer the property [to the trustee]

and render the settlement binding upon him. He may, of course, do this by actually

transferring the property to the persons for whom he intends to provide, and the

provision will then be effectual and it will be equally effectual if he transfers the

property to a trustee for the purposes of the settlement, or declares that he himself

hol ds it in trust for those purposes é but in or
one or other of these modes must, as | understand the law of this court, be resorted
to, for there is no equity in this courtto perfect an | mper fect gi ft. o

3) € except where transferor has does everything ne

Reading: Hudson, section 5.4.4

Re R0s§1949] Ch 78

**Re Ros¢1952] Ch. 499 (ineffective transfer of legal title to sharés titie¢ bgldtedbpass because

inequitable for transferor to seek to renege).on the transfer

Cf. Re Fry[1946] Ch 312 (no agreement by Treasury, still transferor could not rely on having done everything
necessary for him to do

4) The extent of the Roseprinciple today
Reading: Hudson, section 5.4.4
T Choithram International SA v Pagargj2001] 1 WLR 1
Pennington v Wainf2002] 1 WLR 2075

(E) A reminder: how is an effective declaration made by the settlor?

Reading: Hudson, section 2.6, and especially 3.3
These cases have already been considered in relation to certainty of intention.

Jones v. Lock1865) 1 Ch. App. 25 (no effective declaration).

Richards v. Delbridge(1874) L.R. 18 Eq. 11 (ineffective transfer not to be treated as
declaration of trust).

Paul v.Constancg1977] 1 All E.R. 195 (C.A.) ("The money is as much yours as mine").

(3] Covenants and promises to create a settlement.
This topic is not on the course this year, although it has been in the past. It was dropped from
the syllabus in 2008-09 to make more space in seminars.
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(G) Dispositions of equitable interests.

General reading for this topic: Hudson, section 5.7

This topic is subtle and complex. The problem for the clients involved here was their trusts being
renderedoid by virtue of s.53(1)(c) LPA 1925. There are a range of cases, however, which illustrate
the different methods which imaginative lawyers have used to avoid s.53(1)(c). For you as law students,
it is important to understand the differences betwgaridghessgpproaches and to analyse factual

situations so as to identify which analysis is applicable to those facts. For a trusts lawyer, using the
techniques considered in these cases to achieve

Statutory material

*LPA 1925 s. 52 (1): "All conveyances of land or of any interest therein are void for the
purpose of conveying or creating a legal estate unless made by deed".

*s. 53 (1) (b): "A declaration of trust respecting any land or any interest therein must be
manifested and proved by some writing signed by some person who is able to declare such
trust..."

**s, 53 (1) (c): "A disposition of an equitable interest or trust subsisting at the time of the
disposition, must be in writing signed by the person disposing of the same, or by his agent..."

[Cf. Law of Property (Miscellaneous Provisions) Act 1989 s.2 re contracts relating to land.]

1) Declarations of trust may sometimes amount to dispositions of an equitable interest and so be
caught by s. 53 (1) (c)

Reading: Hudson, section 5.7.1 and esp. 5.7.2 ; Martin 84- 95;
Pettit 87  -96

**Grey v. I.R.C.[1960] A.C.1 (direction to trustee by beneficiary constituting disposition of equitable

interest
fégiven its natural me a n iedhtltat a direttioncgwem byoMr , I think,
Hunter, whereby the beneficial interest in the shares theretofore vested in him
became vested in anot her peoMiscoant Sineonds., is a disposit

2) Direction to transfer legal estate (carrying with it the equitable interest) is not a disposition
under s. 53 (1) (c)

Reading: Hudson, sections 5.7.3 and 5.7.4 ; Martin 84 - 95;
Pettit 87  -96

**Vandervell v. [.R.C[1967] 2 A.C. 291.

3) Structures falling outside s 53(1)(c)

a) Sub-trusts not a disposition of the equitable interest if some rights retained
Reading: Hudson, section 5.7.6
Re Lashma(1891) 1 Ch 258
Grainge v Wilberforcg€1889) 5 TLR 436

b) Declaration of a new trust, rather than disposition of equitable interest
Reading: Hudson, section 5.7.7
Cf. Cohen Moore v. IRG1933] All E.R. 950

c) Contract transfers equitable interest automatically
Reading: Hudson, section 5.7.8

Oughtred v. I.R.C[1960] A.C. 206.
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Chinn v. Colling1981] A.C. 533

d) Transfers in (c) now understood to take effect by constructive trust

Reading: Hudson, section 5.7.9

Neville v. Wilsor{1996] 3 All E.R. 171.

Cf. *Jerome v Kelf2004] 2 All ER 835, [2004] UKHL 25 (Hudson para 12.6.2)
e) Were Greyand Vandervellcorrectly decided?

Reading: Hudson, section 5.7.5
Green, (1984) 47 MLR 388.
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Topic 5. THE DUTIES OF TRUSTEES & BREACH
OF TRUST

l. THE DUTIES OF TRUSTEES

General reading: Hudson, Ch8&9; Martin,Ch18 - 19, 23; Pettit,Ch16 -17,23
(A) The trusteesd duties in outline.
1) The core trusteesd duties

This chapter of theis® considers a selection of the key duties of trustees. Hudson, 2005, chapter 8
considers 13 general duties, as well as the procedures for the appointment and removal of trustees:

(1) The duties on acceptance of office relating to the need to familiarise oneself with

the terms, conditions and history of the management of the trust.

(2) The duty to obey the terms of the trust unless directed to do otherwise by the

court.

(3) The duty to safeguard the trust assets, including duties to maintain the trust

property, as well as to ensure that it is applied in accordance with the directions set

out in the trust instrument.

(4) The duty to act even-handedly between beneficiaries, which means that the

trustees are required to act impartially between beneficiaries and to avoid conflicts

of interest.

(5) The duty to act with reasonable care, meaning generally a duty to act as though a

prudent person of business acting on behalf of someone for whom one feels morally

bound to provide.

(6) Duties in relation to trust expenses.

(7) The duties of investment, requiring prudence and the acquisition of the highest

possible rate of return in the context.

(8) The duty to distribute the trust property correctly.

(9) The duty to avoid conflicts of interest, not to earn unauthorised profits from the

fiduciary office, not to deal on oneds own

transactions being voidable, and the obligation to deal fairly with the trust property.

(10) The duty to preserve the confidence of the beneficiaries, especially in relation

to Chinese wall arrangements.

(11) The duty to act gratuitously, without any right to payment not permitted by the

trust instrument or by the general law.

(12) The duty to account and to provide information.

(13) The duty to take into account relevant considerations and to overlook irrelevant

considerations, failure to do so may lead to the court setting aside an exercise of the

trusteesd power s.
There are other duties considerdddson section 8.1 and in chapterl&i(g specifically to
investment of the trust property); and there are also general powers for trusteétudsosgidered in
chapter 10. We will be focusing only on those duties with emboldened numbers.

2) Key concepts in the obligations of trustees

i) The requirement of good conscience
Reading: Hudson,para 8.2.4

Westdeutsche Landesbank v Islingfb®06] AC 669.
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ii)

The general duty of care and prudence

Reading: Hudson, para 8.3.5

(a) Under case law:-

Speight v Gaun1883) 9 App Cas 1
Learoydv Whiteley(1887) 12 App Cas 727

(b) Under statute:-

iii)

Trustee Act 2000, s.1:

(1) Whenever the duty wunder this subsection applies
care and skill as is reasonable in the circumstances, having regard, in particular i

(a) to any special knowledge or experience that he has or holds himself out as having, and

(b) if he acts as trustee in the course of a business or profession, to any special knowledge or

experience that it is reasonable to expect of a person acting in the course of that kind of

business or profession. o

Duties to act jointly

iv)

Luke v South Kensington Ho(@B79) 11 Ch D 1211 ordinarily trustees must act jointly

Trustee Act 2000, s.11 1 the trust instrument may permit some other arrangement

Consterdine \Consterding (1862) 31 Beav 330 i or the nature of the trust property may require
separate holding.

Liability for breach of trust

(B)

1

*Target Holdings v Redferfi996] 1 AC 421
This topic is considered in detail in the next chapter of these Coutise Docume

Fiduciary responsibility of trustees.

Reading: Hudson, section 8.6

Trustee Act 2000
Trusts of Land and Appointment of Trustees Act 1996, ss. 19-21.

What it means to be a fiduciary

2)

*White v Jone§l995] 2 AC 207 at 271, per Lord Browne-Wilkinson:

60The paradigm of the circumstances in which equity wil
one party, A, has assumed to act in relation to the pro

*Bristol and West Building Society v MothEl998] Ch 1 at 18, per Millett LJ:

0A fiduciary is someone who has wundertaken to act for
matter in circumstances which give rise to a relationship of trust and confidence. The

distinguishing obligation of a fiduciary is the obligation of loyalty. The principal is entitled to the

single-minded loyalty of his fiduciary. The core liability has several facets. A fiduciary must act

in good faith; he must not make a profit out of his trust; he must not place himself in a position

where his duty and his interest may conflict; he may not act for his own benefit or the benefit of

a third person without the informed consent of his principal. This is not intended to be an

exhaustive list, but it is sufficient to indicate the nature of fiduciary obligations. They are the

defining characteristics of the fiduciary.d

Conflicts of interest not permissible

Reading: Hudson, para 8.3.9

(i) The general principle against secret profits and conflicts of interest in general terms

[Consideredindetaih r el ati on to AConstructive Trustso | at
Keech v Sandfor{l726) Sel Cas Ch 61
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Boardman v. PhippELl967] 2 AC 46

(ii) The self-dealing principle
Ex parte Lacey1802) 6 Ves 625 (any transaction in which the trustee has agstisorcitladés
at the instance of the b@neficiary
Holder v Holder[1968] Ch 353(t he court may not )inquire into the

(iii) The fair-dealing principle
Tito v Waddell (No 2]1977] 3 All ER 129,perMegarry V -C:

. .. i f ahasesrthe benefieial ipterast of any of his beneficiaries, the transaction
is not voidable ex debito justitiae, but can be set aside unless the trustee can show that he
has taken advantage of his position and has made full disclosure to the beneficiary, and

that the transaction is fair and honest. 0
3) Duty of impartiality
Reading: Hudson, section 8.3.4 ; Pettit Ch .18

a) The duty in general terms

** Cowan v Scargil[1985] Ch 270, 286, per Megarry V-C:

6l't is the duty of tr usntthe destinteest ef the presénsaed t heir power s
future beneficiaries of the trust, holding the scales impartially between the different
classes of beneficiaries. o

b) Thedutyinrelatontot r ust ees® powers of invest ment

** Nestkv National Westminster Barfk988) [2000] WTLR 795, 802Hoffmann J:

0A trustee must act fairly in making investment de
consequences for di ffering cl asses of beneficiaries
discretion. They are, for example, entitled to take into account the income needs of the

tenant for life or the fact that the tenant for life was a person known to the settlor and a

primary object of the trust whereas the remainderman is a remoter relative or stranger. Of

course, these cannot be allowed to become the overriding considerations but the concept

of fairness between classes of beneficiaries does not require them to be excluded. It

would be an inhuman rule which required trustees to adhere to some mechanical rule for
preserving the real value of capi t al when the tenant for |ife was the
had fallen upon hard times and the remainderman was young and well-o f f . &

Nestlé v National Westminster Bank plt988) [1993] 1 WLR 1260, CAdeciding between life tenants
and remainder beneficiar

c) The duty in relation to pension funds

Edge v Pensions Ombudsmg000] Ch 602, 627:
6t hecadded duty to act i mpartially ¢é is no more tha

imposes on a person who is entrusted with the exercise of a discretionary power: that he
exercises the power for the purpose for which it is given, giving proper consideration to the
matters which are relevant and excluding from consideration matters which are irrelevant.
If pension fund trustees do that, they cannot be criticized if they reach a decision which
appears to prefer the claims of one interest i whether that of employers, current
employers or pensioners i over others. The preference will be the result of a proper
exercise of the discretionary power . 6
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4) Validity of exclusion clauses

Reading: Hudson, section 8.5

** Armitage v. Nurs§1998] Ch 241, per Millett LJ:

6[ T]here is an irreducible core of obligations owed
and enforceable by them which is fundamental to the concept of a trust. If the

beneficiaries have no rights enforceable against the trustees there are no trusts. But |

do not accept the further submission that there core obligations include the duties of

skill and care, prudence and diligence. The duty of trustees to perform the trusts

honestly and in good faith for the benefit of the beneficiaries is the minimum necessary

to give substance to the trusts, but in my opinion it is sufficient ... a trustee who relied on

the presence of a trustee exemption clause to justify what he proposed to do would

thereby lose its protection: he would be acting recklessly in the proper sense of the

term. o6

Bogg v Rape(1998/99) 1 ITELR 267

Wight v Olswang (N0.2)1999/2000) 2 ITELR 689

*Walker v Stone2001] QB 902

Barraclough v Mel[2005] EWHC 3387 (Ch), [2006] WTLR 203
Baker v JE Clark & Co (Transport) UK L{@006] EWCA Civ 464

© Duty to invest.
General Reading: Hudson, Ch9; Martin Chl8; Pettit Chl7

See also, Hudson, The Law of Finance (Sweet & Maxwell, 2009)
Ch 7-12 on the regulation of iInvestment.

1) The power of investment under TA 2000

*Trustee Act 2000, s 3(1)

6éa trustee m

ay make any kind of investment that he
entitled to the

assets of the trust. o

2) The statutory duty of care
**Trustee Act 2000, s.1

6(1) Whenever the duty wunder this subsection applied
care and skill as is reasonable in the circumstances, having regard in particular 7

(a) to any special knowledge or experience that he has or holds himself out as
having, and

(b) if he acts as trustee in the course of a business or profession, to any special
knowledge or experience that it is reasonable to expect of a person acting in the
course of that kind of business or profession.

(2) Inthis Actthe duty wunder subsection (1) is called fAthe dut

3) The duty to prepare standard investment criteria.
**Trustee Act 2000, s.4.

@l¢é a trustee must have regard to the standard invest

(3) The standard investment criteria in relation to a trust are 1

(a) the suitability to the trust of investments of the same kind as any particular investment
proposed to be made or retained and of that particular investment as an investment of that
kind, and

(b) the need for diversification of investments of the trust, in so far as is appropriate to the
circumstances of the trust. o
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4) The duty to take expert advice.
**Trustee Act 2000, s.5.

6(1) Before exercising any power of investment ¢é a tr
proper advice about the way in which, having regard to the standard investment
criteria, the power should be exercised.

(3) The exception is that a trustee need not obtain such advice if he reasonably concludes
that in all the circumstances it is unnecessary or inappropri at e to do so. 0

5) General duties regarding protection and investment of trust assets on the case law.

(i) Seek the highest available return

*Cowan v. Scargil[1985] 2 Ch. 270.

(ii) Act as though a prudent person of business investing on behalf of someone for whom one feels
morally bound to provide

Learoydv Whiteley 1 887) 12 App. Cas. 727 (HL) (the déprude
*Bartlett v. Barclays Bank Trust Co L{d.980] Ch 515
*Nestle v. National Westminster Bank [{893] 1 W.L.R. 1260.
*Cowanv. Scargill[1985] 2 Ch. 270, 289, per Megarry V-C:
6[the trusteebs obligation is to] take such care as
he were minded to make an investment for the benefit of other people for whom he feels
morally bound to provide. This duty includes the duty to seek advice on matters which
the trustee does not understand, such as the making of investments, and, on receiving
that advice, to act with the same degree of prudence. Although a trustee who takes
advice on investments is not bound to accept and act on that advice, he is not entitled
to reject it merely because he sincerely disagrees with it, unless in addition he is acting
as an ordinary prudent man would act. d

(D) Trustees taking into account irrelevant considerations, etc.

Reading: Hudson, section 8.3.13

1) The basis of the principle in HastingsBass

(i) The original, negative form of the principle

** Re HastingsBass[1975] Ch 25, 40, perBuckley LJ

6é a trustee is given a discretiasningasgl t o some me
faith, the court should not interfere with his action notwithstanding that it does not

have the full effect which he intended, unless (1) what he had achieved is

unauthorised by the power conferred upon him, or (2) it is clear that he would not

have acted as he did (a) had he not taken into account considerations which he

should not have taken into account, or (b) had he not failed to take into account
considerations which he ought to have taken into

(ii) The positive form of the principle

*Mettoy Pensions Trustees v Evh&90] 1 WLR 1587, 1624, per Warner J
6l f , as | beli eve, the reason for the applicatio
trustees to take into account considerations which they ought to have taken into
account, it cannot matter whether that failure is due to their having overlooked (or to
their legal advisers having overlooked) some relevant rule of law or limit on their
di scretion, or i s due to some ot her cause. é [ 1
shown that the trustees did not have a proper understanding of the effect of their act.
It must also be clear that, had they had a proper understanding of it, they would not
have acted as they did. o
*Burrell v Burrell [2005] EWHC 245, [15], per Mann J
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(iii)

The requirement for a breach of trust

(iv)

** Abacus Trust Company (Isle of Man) v BE003] 2 WLR 1362, [23] per Lightman J
6ln my view it is not sufficient to bring the r
mistake or by reason of ignorance or a mistake did not take into account a relevant
consideration or took into account an irrelevant consideration. What has to be
established is that the trustee in making his de
he was under a duty to consider. If the trustee has, in accordance with his duty,
identified the relevant considerations and used all proper care and diligence in
obtaining the relevant information and advice relating to those considerations, the
trustee can be in no breach of duty and its decision cannot be impugned merely

because in fact that information turns out to be
not afford the right to the trustee or any beneficiary to have a decision declared
invalid because a trusteeds decisionenwas i n some

and unpal atable consequences. 6

*Burrell v Burrell [2005] EWHC 245, [22], per Mann J (the principle could be invoked in either case
because there had been a brgach of duty.

Gallaher v Gallahel{2004] EWHC 42, [2005] All ER (D) 177, [162] et seq. per Etherton J

(point raised but not disposed of because not necgssary on the facts.

*Sieff v F0{2005] EWHC 1312 (Ch), [2005] 1 WLR 3811

Betafence v Veys [2006] EWHC 999 (Ch), [2006] All ER (D) 91.

The Abacus v Barwersion of the test

a)

That there might have been a different decision reached

b)

*Abacus Trust Co (Isle of Man) v B4#003] 2 WLR 1362, 1369, per Lightman J
6[ This principle] does not require that the rel e\
trustee should make a fundamental difference between the facts as perceived by the
trustee and the facts as they should have been perceived and actually were. All that
is required in this regard is that the unconsidered relevant consideration would or
mi ght have affected t hirea case sushtas thé mesedtahati si on, and
the trustee would or might have made a different appointment or no appointment at
all . 6
Lightman J suggested four pre-requisites
(1) whether or not the trusteeds actions wer
(2) whether thustee had failed to consider something whibloshe twwadsiger and failed
to act with sufficient diligence in identifying that necessary information;
(3) whether the trustee was;amd fault for f ai

(4) whether the exercise of the power was void or voidable.

Does this test set the barrier too low?

[2003] PCB 173 (E Nugee)
(2003) Trust Law Int 114 (B Green)
Thomas and Hudson, The Law of Trust2004, 385 et seq

c) Is the test based on wh et her t he trustees fiwoul d haveo or
reached a different decision if they had proceeded properly?

Re HastingsBass[1975] Ch 25 (would have

Stannard v Fisons Pension Trust [[1®91] PLR 224 (might hgve

Hearn v Youngef2002] WTLR 1317, 1338, [86], per Etherton J ((a) trustees have failed to take

into account a material consideration and (b) that consideration might have matgrially affected their decisior
Hunter v Senate Support Services [2804] EWHC 1085: (might have i®ciiye, whereas would

have is subjgctive
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(V) Examples of considerations taken into account or not taken into account

Stannard v Fisons Pension Trust L[ttP91] PLR 224 (failure to take aragnate valuation of

assets held in a pension fuindrisééorimg assets betwgen funds

Green v Cobhanfi2002] STC 820 (failing to take into account the fiscal consequences of a decision &
considerations in relation to a single beneficiary may differ from the considerations applicable in relation to ¢
over a large class of potential beneficiaries

Burrell v Burrell [2005] EWHC 245 (failing to take into account the fiscal consequences of a decision:
inheritance tax

Abacus Trust Company (Isle of Man) v BE2003] 2 WLR 1362 (f ai | i ng t wishesake t he s
into account cojrectly

Smithson v Hamiltorj2008] 1 All ER 1216, Park J (pension scheme rule fails to take account of
actuarial calculgtions

2) The remedy: set aside of the trusteesd6 deci si on

(i) The traditional remedy

*Re HastingBass[1975] Ch 25
Scott v National Trugt1998] 2 All ER 705
Edge v Pensions Ombudsm@a00] Ch 602.

(ii) Exercisable of the power voidable but not void

AMP v Barkeff2001] PLR 77, per Lawrence Collins J

Hearn v Youngef2002] WTLR 1317, 1338, [90], per Etherton J

Abacus Trust Company (Isle of Man) v BE003] 2 WLR 1362, [28]-[33], per Lightman J
Hunter v Senate Support Services [2004] EWHC 1085.

(iii) Validation if effect of exercise of power substantively similar

Re Vest ey 9511k 209, 221 ped_ord Evershed MR

(iv) Alternative understanding as an excessive exercise of a power

*Thomas and Hudson, The Law of Trust®004, 388, para 11.55 et seq

Bestrustees v Stug2001] PLR 283 (prospective alterations only permitted, falte natigrortedly
retrospective too: invalid only to extent excessive

Mettoy Pension Trustees Ltd v Evghg90] 1 WLR 1587 (considered

Burrell v Burrell [2005] EWHC 245, [25], per Mann J (consideyed

(E) Trusteebds duty t o cpounotythebaneficianidsor mat i on and t o a

Reading: Hudson, section 8.4 ; Martin 592 - 596; Pettit 402 - 405

1) No general obligation for the trustees to give full information to anyone who considers
themselves entitled to an equitable interest under the trust

* * 006 R o Darbyshirg1920] AC 581 1 right to information only if proprietary right

**Re Londonderry1965] Ch 918 (no obligation to give reasons for decisions nor to disclose confidential
informatipn
o1 woul d hold that, even i ferldtobeuwdeseribadss of this ¢ty
trust documents, they are protected for the special reason which protects the
trustees' deliberations on a discretionary matter from disclosure. If necessary, | hold
that this principle overrides the ordinary rule. This is in my judgment no less in the
true interest of the beneficiary than of the trustees. Again, if one of the trustees
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commits to paper his suggestions and circulates them among his co-trustees, or if
inquiries are made in writing as to the circumstances of a member of the class, |
decline to hold that such documents are trust documents the property of the
beneficiaries. In my opinion such documents are not trust documents in the proper
sense at all. On the other hand, if the solicitor advising the trustees commits to
paper an aide-memoire summarising the state of the fund or of the family and
reminding the trustees of past distributions and future possibilities, | think that must
be a document which any beneficiary must be
that communications passing between individual trustees and appointors are

documents in which benefici floch]e3sAlER 858, a propriet

860, per Harman LJ

Hawkesley v Maj1956] 1 QB 304 i duty only to inform sui juris beneficiarisen€¢hef e trust
Tito v Waddell (No 2)1977] Ch 106, 242 i no duty to explain terms of trust to beneficiaries

2) The traditional English view: information only for those with proprietary rights
*O6 Rour ke Vv[19P0gACIH81,626,iper keord Wrenbury
[A beneficiary] is entitled to see all the trust documents because they are trust
documents and because he is a beneficiary. They are in a sense his own. Action or
no action, he is entitled to access to them. This has nothing to do with discovery.
The right to discovery is a right to see someone
is a right to access to documents which are
access to the documents which he desires to inspect upon what has been called in
the judgments in this case a proprietary right. The beneficiary is entitled to see all
trust documents, because they are trust documents, and because he is a
beneficiary. They are, in this sense, his own.
3) The new approach
** Schmidt v Rosewood Trust J&003] 2 WLR 1442, 1463, per Lord Walker:-
® no beneficiary é has any entitlement as of
can plausibly be described as a trust document. Especially when there are issues as
to personal or commercial confidentiality, the court may have to balance the
competing interests of different beneficiaries, the trustees themselves, and third
parties. Disclosure may have to be limited and safeguards may have to be put in
place.6
4) Traditional applications of the new approach
Crowev Stevedoring Employees Retirement F[2003] PLR 343
Foreman v Kingstonf2004] 1 NZLR 841
5) Problems with the Schmidtand Londonderryapproaches
*Breakspear v Acklan{2008] 3 WLR 698, Briggs J
6) No obligation to give reasons for decision
Re londonderry[1965] Ch 918 (management information to be given, exercise)of discretions not
Re Beloved Wilkes Charif¢851) 3 Mac & G 440
Klug v Klug[1918] 2 Ch 67
7) Confidential information

Re Londonderry1965] Ch 918
(Lemos v Coutts & C(1992) Cayman Islands ILR 460)
**Schmidt v Rosewood Trust LfA003] 2 WLR 1442
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8)

**Breakspear v Acklanf2008] 3 WLR 698

Duty to render accounts; falsification and surcharge of accounts

(F)

(A)

1

Hudson, para 8.4.8

Ultraframe (UK) Ltd v Fielding[2005] EWHC 1638 (Ch), para [1513] per Lewison J:
6The taking of an account is the means by
justify his stewardship of trust property. The trustee must show what he has done
with that property. If the beneficiary is dissatisfied with the way that a trustee has
dealt with trust assets, he may surcharge or falsify the account. He surcharges the
account when he alleges that the trustee has not obtained for the benefit of the trust
all that he might have done, if he had exercised due care and diligence. If the
allegation is proved, then the account is taken as if the trustee had received, for the
benefit of the trust, what he would have received if he had exercised due care and
diligence. The beneficiary falsifies the account when he alleges that the trustee has
applied trust property in a way that he should not have done (e.g. by making an
unauthorised investment). If the allegation is proved, then the account will be taken
as if the expenditure had not been made; and as if the unauthorised investment had
not formed part of the assets of the trust. Of course, if the unauthorised investment
has appreciated in value, the beneficiary may choose not to falsify the account: in
which case the asset will remain a trust asset and the expenditure on it will be

all owed in taking the account. d

Judici al contr ol of trusteesd6 actions.

Reading: Hudson, section 8.6.2

Re Bel oved Wil8hlk3EMad&G 4@n448r per Loyd Truro:
® the duty of supervision on tdnfmed poathet of
question of the honesty, integrity, and fairness with which the deliberation has been
conducted, and will not be extended to the accuracy of the conclusion arrived at,
except in particular cases.6

[l BREACH OF TRUST

General Reading: Hudson, Ch.18; Martin Ch.23; Pettit Ch.23

The basis of liability for breach of trust.

Reading: Hudson, section 18.2

The old cases

2)

Re Massingbe(¢l8@®63LS26 t | ement
Re Dawsorj1966] 2 NSWR 211, NSW SC
Holder v. Holder[1968] Ch 353, [1968] 1 All ER 665, [1968] 2 WLR 237

The modern law

Clough v Bonq1838) 3 My & C 490.
**Target Holdings v. Redferij$996] 1 AC 421, [1995] 3 All ER 785 HL

2 arguments put forward by Target:-
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(A) Tisnowenti tl ed to have redtithtienarpbasisndd r est ored on e
(B) immediately the moneys were paid way there was an immediatdoss to trust fund and
this should be made good.

Per Lord Browne-Wilkinson in Target Holdings
6é in my judgement it is i mport emmercialyf the trust
useless, to distinguish between the basic principles of trust law and those specialist
rules developed in relation to traditional trusts which are applicable only to such
trusts and the rationale of which has no application to trustof quiteadi f f er ent ki nd. 0

Bristol & West Building Society v. Mothdh996] 4 All ER 698
Swindle v. Harrisor§1997] 4 All ER 705, CA

3) Loss as the foundation for the claim

** Target Holdings v. Redferj$996] 1 AC 421
Re Massingbe(¢l8@®6&3LB206 t | ement

4) Loss in relation to investment

Nestle v National Westminster Bank plc (NAL293] 1 WLR 1260, [1994] 1 All ER 118

(B) Remedies for breach of trust.

Reading: Hudson, section 18.3

**Target Holdings v. Redferj$996] 1 AC 421, [1995] 3 All ER 785 HL per Lord Browne-

Wilkinson:-
6Courts of Equity did not award damages but, ac
defaulting trustee to restore the trust estate. If specific restitution of the trust property
is not possible, the liability of the trustee is to pay sufficient compensation to the
trust estate to put it back to what it would have been had the breach not been
committed. Even if the immediate cause of the loss is the dishonesty or failure of a
third party, the trustee is liable to make good that loss to the trust estate if, but for
the breach, such loss would not have occurred. Thus the common law rules of
remoteness of damage and causation do not apply. However, there does have to be
some causal connection between the breach of trust and the loss to the trust estate
for which compensation is recoverable, viz the fact that the loss would not have
occurred but for the breach. 6

There are therefore three forms of remedy here:
1. specific restitution - proprietary obligation,

2. restore the value of the trust fund, or
3. equitable compensation for losses in general.

1) Specific Restitution

Harris v Kent[2007] EWHC 463 (Ch), Briggs J

2) Restore the value of the trust fund

3) Equitable compensation

Swindle v Harrisorf1997] 4 All ER 705
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(D)

1)

Valuation of loss to the trust.

Reading: Hudson, section 18.3.6
Parker Tweedale v. Dunb#t991] Ch 26, [1990] 2 All ER 577
Nestle v. NatWe$1994] 1 All ER 118, [1993] 1 WLR 1260, CA

Jaffray v. Marshal[1994] 1 All ER 143, [1993] 1 WLR 1285
*Target Holdings vRedfernd1996] 1 AC 421, [1995] 3 All ER 785 HL

Defences to breach of trust.

Reading: Hudson, section 18.4

Lack of a causal link between breach and loss

2)

Target Holdings v. Redferj$996] 1 AC 421

Breach committed by another trustee

3)

Townky v Sherbornél633) Bridg 35; (1633) W & TLC 577.
Brice v Stoke§1805) 11 Ves Jr 319

Failure by beneficiary to alleviate loss

Nacional del Cobre de Chile v Sogemin Metals[l@97] 1 WLR 1396

4) Release

5)

Lyall v Edwardg1861) 6 H & N 337; (1861) 158 ER 139
BCCI v Ali[2000] 3 All ER 51

Trustee exemption clause

6)

Armitage v Nurs¢1998] Ch 241

Bogg v Rape(1998) The Timesl2 April
Wight v Olswang2000] WTLR 783
Walker v Stone001] QB 902

Excuses for breach of trust

7

*Trustee Act 1925, s.61:
il f it appears to the court t hat a trustee

breach of trust € but has acted honestly and

excused for the breach of trust and for omitting to obtain the directions of the court in
the matter in which he committed such breach, then the court may relieve him either
wholly or partly from personal l'iability for
Chapman v BrownEL902] 1 Ch 785
Re Evans (Deceasef)999] 2 All ER 777

Action not in connection with fiduciary duties

8)

*Ward v Brunf2000] WTLR 731
*Galmerrow Securities Ltd v National Westminster Banl2002] WTLR 125

Concurrence by beneficiary

Re Paul i ngds [®62] HWLR 86,atrlQ8, pdrwWilberforee J.
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TRUSTS IMPLIED BY LAW

There are four core areas:-

Resulting trusts

Trusts of Homes

Constructive trusts

Proprietary (equitable) estoppel

The aim of these lectures is to consider the situations in which the English courts will
impose trusts (or the office of trustee) in situations where the parties have not sought
to create an express trust on those terms.

s.53(2) of the Law of Property Act 1925 re f e r impli¢daesufting or constructive trusts
not requiring formalities for their creation. The most important recent statement of
the core principles of trusts law was made by Lord Browne-Wilkinson in
Westdeutsche Landesbank v. Islington

fAiTHE RELEVANT PRINCIPLES OF TRUST LAW:

(i) Equity operates on the conscience of the owner of the legal interest. In the case
of a trust, the conscience of the legal owner requires him to carry out the purposes for which
the property was vested in him (express or implied trust) or which the law imposes on him by
reason of his unconscionable conduct (constructive trust).

6(ii) Since the equitable jurisdiction
the holder of the legal interest being affected, he cannot be a trustee of the property if and so
long as he is ignorant of the facts alleged to affect his conscience, i.e. until he is aware that
he is intended to hold the property for the benefit of others in the case of an express or
implied trust, or, in the case of a constructive trust, of the factors which are alleged to affect
his conscience.

t

(0]

enf orce

O (iii) In order to establish a trust there must

apparent exception to this rule is a constructive trust imposed on a person who dishonestly
assists in a breach of trust who may come under fiduciary duties even if he does not receive
identifiable trust property.

6(iv) Once a trust is established, as from

has, in equity, a proprietary interest in the trust property, which proprietary interest will be
enforceable in equity against any subsequent holder of the property (whether the original
property or substituted property into which it can be traced) other than a purchaser for value
oft he | egal interest without notice.o0o [1996]
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Topic 6. RESULTING AND QUISTCLOSE
TRUSTS

|. RESULTING TRUSTS

General reading: Hudson, Ch. 11.

A. INTRODUCTION

Reading: Hudson, section 11.1
The term firesul toirregd@ !l daoameés meracmm ntgh & oL atjiump b ac k¢

1) The |l eading case on the definition of a fAresul ti

**Westdeutsche Landesbank v. Islington LBG96] 2 All ER 961, [1996] AC 669, per Lord
Browne-Wilkinson.

2) Older understanding of resulting trusts on which many cases are based

*Vandervell No. 2[1974] Ch 269, at 294; [1974] 1 All ER 47, 64; per Megarry J. - his lordship
di vided r esul tautonfict apredunéd rbeestuee mgoé t rusts. The intro
follow this scheme - it should be borne in mind that this lay-out is itself controversial.

There must be a transfer of the property from S to T, without an intention that T take that property beneficially.
Where it appears to have been the intention of the donor that thdddooeéakb property beneficially,
there wildl be a resulting trust to the donor or the

Lord Browne-Wilkinson in Westdeutsche Landesbank v. Islington

6Under existing |law a resulting trust arises in two s
(A) where A makes a voluntary payment to B or pays (wholly or in part) for the

purchase of property which is vested either in B alone or in the joint names of A and B, there

is a presumption that A did not intend to make a gift to B: the money or property is held on

trust for A (if he is the sole provider of the money) or in the case of a joint purchase by A and

B in shares proportionate to their contributions. It is important to stress that this is only a

presumption, which presumption is easily rebutted either by the counter-presumption of

advancement or by direct evidence of Ad6s intention to
(B) Where A transfers property to B on express trusts, but the trusts declared do not

exhaust the whole beneficial interest. Both types of resulting trust are traditionally regarded

as examples of trusts giving effect to the common intention of the parties. A resulting trust is

not imposed by law against the intentions of the trustee (as is a constructive trust) but gives

effect to his presumed intention.
Megarry J. in Re Vandervell 8s Trusts (No.2) sugge

does not depend on intention but operates automatically. | am not convinced that this is right.

If the settlor has expressly, or by necessary implication, abandoned any beneficial interest in

the trust property, there is in my view no resulting trust: the undisposed-of equitable interest

vests in the Crown as bona vacantia. o
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AUTOMATIC RESULTING TRUSTS

1)

This category of resulting trust arises eayarpatatitly of law. Where some part of the equitable interest

in property is unallocated by S after transferring property to T, the equitable interest automatically results be

Reading: Hudson, section 11.2

No declaration of trust, by mistake

2)

**Vandervell v. IRG1966] Ch 261; [1967] 2 AC 291

Incomplete disposal of the beneficial interest

3)

Re Cochrang1955] Ch 309

Failure of trust

4)

Chichester Diocesan Fund v. Simpg&841] Ch 253
Re Amesd [BD&ICh2le ment

Surplus property after performance of trust

5)

Re Trusts of the Abbott Fuiitb00] Ch 326

Re Gillingham Fund1958] Ch 300

Re Osobd1979] 2 All ER 393

Davis v. Richards & Wallington Ltd1990] 1 WLR 1511

Upon dissolution of unincorporated association

Re West Sussex, ekund Trust§1971] Ch 1

Re Sick and Funer[®V3CGblci ety of St Johnés
Re The Bucks Fur[d979] 1 All ER 623

Re GKN Sports Cluf982] 1 WLR 774

PRESUMED RESULTING TRUSTS

1)

Reading: Hudson, section11.4
Where S transfers property to T wiittending T to take that property beneficially, and where there

is no presumption of advancement, there arises a presumed resulting trust over that property in favour
of S.

Purchase

2)

Dyer v. Dyer(1788) 2 Cox Eq 92

cf. Lloyds Bank v. Ross§t990] 1 All ER 1111, [1990] 2 WLR 867 in relation to trusts of
homes, below

Cf. Hodgson v. Mark§1971] Ch 892; M&B 216

Presumption of advancement - special relationships

father and child

Bennet v. Benngl879) 10 ChD 474
Brown v. Browr[1993] 31 NSWLR 582, 591
Pecore v Pecorf2007] WTLR 1591, Supreme Court of Canada (not adult childrei

husband and wife

s.2(1) Law Reform (Miscellaneous Provisions) Act 1970
Tinker v. Tinkef1970] P 136

Pettit v. Pettif1970] AC 777

Gissing v. Gissing1971] AC 886

42



Re Densharfil975] 3 All ER 726

Rebutting the Presumption

Generally

Fowkes v. Pasco@875) 10 Ch App Cas 343

lllegality

*Gascoigne v. Gascoigri@¢918] 1 KB 223

Tinker v. Tinkef1970] P 136

**Tinsley v. Milligan[1993] 3 All ER 65, [1993] 3 WLR 36

**Tribe v. Tribe[1995] 4 All ER 236; [1995] 3 WLR 913; [1995] 2 FLR 966

Cases applying Tinsleyand Tribe

Silverwood v. Silverwoo 997) 74 P&CR 453, applying Tinsley

Lowson v Coombg4999] Ch 373, [1999] 1 FLR 799.

Collier v Collier [2002] EWCA Civ 1095, [2002] BPIR 1057.

21st Century Logisticdutions Ltd (in liquidation) v Madysen L{@004] EWHC 231 (QB),
[2004] STC 1535

Painter v Hutchisoj2007] EWHC 758 (Ch), [2008] BPIR 170.

Barrett v Barrett{2008] EWHC 1061 (Ch), [2008] BPIR 817.

Qv Q[2008] EWHC 1874 (Fam), [2009] 1 P & CR D12 (also sub nom S v R.

Sham trusts and insolvency

**Midland Bank v. Wyaft1995] 1 FLR 696; [1995] 3 FCR 11
[Re Butterworth(1882) 19 ChD 588]

Insolvency Act 1986, s.423

Midland Bank v. Wyaft1995] 1 FLR 696; [1995] 3 FCR 11

Section 423 Insolvency Act 1986 provides that:

1) This section relates to transactions entered into at an undervalue; and a person
enters into such a transaction with another person if 7

(a) he makes a gift to the other person or he otherwise enters into a transaction with

the other on terms that provide for him

(c) he enters into a transaction with the other for a consideration the value of which, in

t

money ofr moneybs woiyt H,esiss t hiagnitfhiecavnal ue,

worth, of the consideration provided by

0 ( 2 Yyestgring)the position to what it would have been if the transaction had not
been into, and

0]

recei\

in mo n
hi msel f é06

(b) protecting the interests of the persons who arethevi ct i ms of the transaction.

6(3) (a) of putting assets beyond the
ti me make, a claim against him é0o
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II. QUISTCLOSETRUSTS

Reading: Hudson, Chapter22 ;and summary in section 11.3

Further reading:
e Thomas and Hudson, The Law of TrustgOxford University Press, 2004), 292-304;
and 1,542-1,550.
e Thomas, Powers (Sweet & Maxwell, 1998), 194-210
e Swadling (ed), The Quistclose Trust: Critical Essaftdart, 2004)

Question: what type of trust is a Quistclosetrust?

1. The principle in Barclays Bank v. Quistcloseaking security against insolvency

Hassall v. Smithef1806) 12 Ves. 119.
Re Rogerg1891) 8 Morr 243, 248, per Lindley LJ (must be a resulting trust to prevent trustee from
taking benefit fromepyop

** Barclays Bank v. Quistclog@970] AC 567; [1968] 3 All ER 651; [1968] 3 WLR 1097:
Lord Wilberforce, [1970] AC 567, 581-582:

It is not difficult to establish precisely upon
to Rolls Razor Ltd. There is no doubt that the loan was made specifically in order to
enable Rolls Razor Ltd. to pay the dividend é an

surely no difficulty in recognising the co-existence in one transaction of legal and
equitable rights and remedies: when the money is advanced, the lender acquires an
equitable right to see that it is applied for the primary designated purpose (In re
Rogers, 8 Morr. 243, per both Lindley LJ and Kay LJ): when the purpose has been
carried out (i.e., the debt paid) the lender has his remedy against the borrower in
debt: if the primary purpose cannot be carried out, the question arises if a secondary
purpose (i.e., repayment to the lender) has been agreed, expressly or by implication:
if it has, the remedies of equity may be invoked to give effect to it, if it has not (and
the money is intended to fall within the general fund of the debtor's assets) then
there is the appropriate remedy for recovery of a loan.

| can appreciate no reason why the flexible interplay of law and equity cannot let in
these practical arrangements, and other variations if desired: it would be to the
discredit of both systems if they could not. In the present case the intention to create
a secondary trust for the benefit of the lender, to arise if the primary trust, to pay the
dividend, could not be carried out, is clear and | can find no reason why the law
should not give effect to it.

TwinsectralLtdv. Yardley 1 999] LI oyddés Rep. ,feePottkrl)J438, Court o
Templeton Insurance Ltd v Pennington$icitors LLP [2006] EWHC 685 (Ch)

2. The Twinsectramodel

S Worthington, Proprietary Interests in Commercial Transactipa3-71

**Twinsectra Ltd v. Yardlejp002] 2 All E.R. 377, at 398, House of Lords, per Lord Millett:

[B1] 6 ¢ tQuistclose trusti s a si mpl e, commerci al arrangemen
retention of title clause (though with a different object) which enables the borrower to
have recourse to the I enderds money for a partict

the | enderds p r o lpae mdcassary togehable thempunpase té be
achieved. The money remains the property of the lender unless and until it is applied
in accordance with his directions, and in so far as it is not so applied it must be
returned to him. | am disposed, perhaps predisposed, to think that this is the only
analysis which is consistent both with orthodox trust law and with commercial
reality. o
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[ 1 0 Ag Sheslock Holmes reminded Dr Watson, when you have eliminated the
impossible, whatever remains, however improbable, must be the truth. | would
reject all the alternative analyses, which | find unconvincing for the reasons | have
endeavoured to explain, and hold the Quistclose trust to be an entirely orthodox
example of the kind of default trust known as a resulting trust. The lender pays the
money to the borrower by way of loan, but he does not part with the entire beneficial
interest in the money, and in so far as he does not it is held on a resulting trust for
the lender from the outset. Contrary to the opinion of the Court of Appeal, it is the
borrower who has a very limited use of the money, being obliged to apply it for the
stated purpose or return it. He has no beneficial interest in the money, which
remains throughout in the lender subject only to the borrower's power or duty to
apply the money in accordance with the lender's instructions. When the purpose
fails, the money is returnable to the lender, not under some new trust in his favour
which only comes into being on the failure of the purpose, but because the resulting
trust in his favour is no longer subject to any power on the part of the borrower to
make use of the money. Whether the borrower is obliged to apply the money for the
stated purpose or merely at liberty to do so, and whether the lender can
countermand the borrower's mandate while it is still capable of being carried out,
must depend on the circumstances of the particular case.6

Re Margaretta Ltd2005] All ER (D) 262, per Deputy Judge Crystal QC (following the gbove
Cf. Chambers, Resulting Trust 68-91

Different understandings of a Quistclosetrust

Analysedas a resulting trust €

Barclays Bank v. Quistclog&970] AC 567; [1968] 3 All ER 651; [1968] 3 WLR 1097
Twinsectra Ltd v. Yardlef2002] 2 All E.R. 377 (considered helow

é oran express trust with two I imbs, or a mere po\

Re Elizabethan Theatre Tryd991) 102 ALR 681, Gummow J
Cf. Templeton Insurance Ltd v Penningtons Solicitors [2096] EWHC 685 (Ch)

€ or a non-charitable purpose trust (expresstr ust ) wi th beneficial i nter est

*Carreras Rothmans v. Freeman Mathews Treasurg[1965] 1 Ch 207
Re Northern Development Holdings I(tohreported, 6 October 1978, Megarry V-C)

€ or even a constructivebteash déal bag wbhhranonté

Carreras Rothmans v. Freeman Mathews Treasurd1985] 1 Ch 207
Cf. Westdeutsche Landesbd®896] 1 AC 669

é other cocoomerradtall aw anal yses of retention of t

Cf. *Aluminium Industrie Vassen v. Romalpa Alummn] 1 976] 1 LIl oydds Rep 443,
WLR 676

Other issues

Can the intended recipient of the loan money sue?

Re Northern Development Holdings I(tohreported, 6 October 1978, Megarry V-C)

What are the terms of the contract in a banking law context?

What would be the most sensible commercial method?

Vagueness of resulting trust biting only once the money has been misapplied, or

Vagueness of constructive trust biting only once the money has been misapplied, or
fiRetenti ono (flquitabeenterestinahe Maney,ornl y o

Exactness of express trust in a trust instrument, or

Lender retains absolute title in the money and lender pays the money to the intended
recipient?
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d. Can this technique apply beyond loan contracts?
Re Farepak Foodrad Gifts Ltd[2006] All ER (D) 265 (Dec).
Cooper v PRG Power L{2008] EWHC 498, [2008] BCC 588

€. Useful as a means of commencing an equitable tracing claim.
See fAequitable tracingo |l ater in the course.
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Topic 7. TRUSTS OF HOMES

General Reading: Hudson, Ch.15 (&13); Martin Ch.11; Pettit
190- 215

The area of trusts of land, specifically in relation to family homes, is particularly vexed. The following
lectures will consider the manner in which Equity allocates rights in the home and Wik also conside
theoretical bases on which that allocation takes place. Any categorisation of the possible claims in this
area will be controverdiad layout is therefore one possible way of categorising this subject.

A THE POSITION UNDER ENGLISH LAW

Trusts of Land and Appointment of Trustees Act 1996
.37 Matrimonial Property and Proceedings Act 1970

1. Express trust of land
Reading: Hudson, section 15.2

Goodman v. Gallanf1986] FLR 106

2. The decision in Stack v Dowden
Reading: Hudson, section 15.1.4

**Stack v Dowderf2007] UKHL 17, [2007] 2 WLR 831
Baroness Hale held, para [60]:

[60] dhere is no need for me to rehearse all the developments in the case law
since Pettitt v Pettitt and Gissing v Gissing [all of that is done in tloese8bcumerislojy
discussed over more than 70 pages following the quoted passage, by Chadwick LJ
in Oxley v Hiscock, and most importantly by my noble and learned friend, Lord
Walker of Gestingthorpe in his opinion, which make good that proposition. The law
has indeed moved on in response to changing social and economic conditions. The
search is to ascertain the parties' shared intentions, actual, inferred or imputed, with
respect to the property in the light of their whole course of conduct in relation to it.6

In expressing the idea that the court is concerned with identifying the
parti es®6 c¢ o BamoessHaleheld¢thefollowing, para [61]:

[61] @®xley v Hiscock [2004] EWCA Civ 546, [2005] Fam 211 was, of course, a
different case from this. The property had been conveyed into the sole name of one
of the cohabitants [whereas in Stack v Dowden the property had been conveyed into
joint names]. The Claimant had first to surmount the hurdle of showing that she had
any beneficial interest at all, before showing exactly what that interest was. The first
could readily be inferred from the fact that each party had made some kind of
financial contribution towards the purchase. As to the second, Chadwick LJ said this,
at para 69:

". .. in many such cases, the answer will be provided by evidence of what
they said and did at the time of the acquisition. But, in a case where there
is no evidence of any discussion between them as to the amount of the
share which each was to have - and even in a case where the evidence is
that there was no discussion on that point - the question still requires an
answer. It must now be accepted that (at least in this court and below) the
answer is that each is entitled to that share which the court considers fair
having regard to the whole course of dealing between them in relation to
the property. And in that context, the whole course of dealing between them
in relation to the property includes the arrangements which they make from
time to time in order to meet the outgoings (for example, mortgage
contributions, council tax and utilities, repairs, insurance and
housekeeping) which have to be met if they are to live in the property as
their home."
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Oxley v Hiscock has been hailed by Gray and Gray as "an important breakthrough"
(K Gray and S Francis Gray, Elements of Land Law (Oxford University Press, 2005)
p 931, para 10.138). The passage quoted is very similar to the view of the Law
Commission in Sharing Homes (Law Commission, Sharing Homes, 2002) on the
quantification of beneficial entitlement:

"If the question really is one of the parties' ‘common intention’, we believe
that there is much to be said for adopting what has been called a 'holistic
approach' to quantification, undertaking a survey of the whole course of
dealing between the parties and taking account of all conduct which throws
light on the question what shares were intended."
That may be the preferable way of expressing what is essentially the same thought,
for two reasons. First, it emphasises that the search is still for the result which
reflects what the parties must, in the light of their conduct, be taken to have
intended. Second, therefore, it does not enable the court to abandon that search in
favour of the result which the court itself considers fair. For the court to impose its
own view of what is fair upon the situation in which the parties find themselves would
be to return to the days before Pettitt v Pettitt without even the fig leaf of s 17 of the
1882 Act.6

Cases on Stack v Dowden

** Abbott v Abbotf2007] UKPC 53

*Holman v Howe$2007] EWCA Civ 877, [2007] BPIR 1085, Lloyd LJ
The 'Up Yaws[2007] EWHC 210 (Admlty), [2007] 2 FLR 444

James v Thomg2008] 1 FLR 1598

Williams v Parris[2008] EWCA Civ 1147

Laskar v Laskaf2008] EWCA Civ 347, [2008] 2 FLR 589

Contribution to purchase price - resulting trusts

Reading: Hudson, section 15.3

Dyer v Dyer(1788) 2 Cox Eq Cas 92

Pettit v. Pettif1970] 1 AC 777

*Gissing v. Gissing1971] AC 886; [1970] 3 WLR 255

Tinsley v Milligan[1994] 1 AC 340

Cf: Westdeutsche Landesltan Islington L.B.C[1996] AC 669

Curley v Parke$2004] All ER (D) 344 (resulting trust cannot be altered afjer purchase

Acquisition of equitable interest otherwise than by contribution to purchase price -

constructive trusts

Reading: Hudson, para 15.4.1

Gissing v. Gissingop cit.

*Cowcher v. Cowchdi972] 1 All ER 948-951, 954-5

Burns v. Burng1984] Ch 317, [1984] 1 All ER 244, [1984] 2 WLR 582

*Grant v. Edward¢$1986] Ch 639, 654D, Browne-Wilkinson VC:
"If the legal estate in the joint home is vested in only one of the parties (‘the legal
owner') the other party (‘the claimant’), in order to establish a beneficial interest, has
to establish a constructive trust by showing that it would be inequitable for the legal
owner to claim sole beneficial ownership. This requires two matters to be
demonstrated: (a) that there was a common intention that both should have a
beneficial interest; (b) that the claimant has acted to his or her detriment on the
basis of that common intention.”

Common intention constructive trust

Reading: Hudson, section 15.4
Mee, The Proprietary Rights of Co - habitees  (Hart, 1999).

The core test é

**loyds Bank v. RossE990] 1 All ER 1111, [1990] 2 WLR 867
Burns v. Burn§1984] Ch 317, [1984] 1 All ER 244, [1984] 2 WLR 582
Ivin v. Blake(1994) 67 P&CR 263
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5.1.1  the requirement of detriment
Grant v. Edward$1986] Ch 639
Lloyds Bank v. RossEt990] 1 All ER 1111, [1990] 2 WLR 867
Chan Pu Chan v Leung Kam H2003] 1 FLR 23 (wor ki ng i n defetnillant 8s bus

propeity

512 t he meaning of fidetri mento
Grant v. Edward4$1986] Ch 639
Coombes v. Smif1986] 1 WLR 808

513 t he meaning and nature of fcommon intentiono
Gissing v. Gissing1971] AC 886; [1970] 3 WLR 255
**Lloyds Bank v. Ross§t990] 1 All ER 1111, [1990] 2 WLR 867
Ungarian v Lesnoff1990] Ch 206 (where no intention that a person acquires an interest, there will not be
a common intention
*McHardy v Warren[1994] 2 FLR 338 (transmission of intention to subsequént purchases
Drake v Whipg1996] 1 FLR 826 (contribution offdtreof purchase price may adtlirant@mest
if that was deemed to be the commion intention
Churchill v RoacH2004] 3 FCR 744 (the courts will not make up an intention wheére none exists
Koulias v Makrig[2005] All ER (D) 352 (dittd

514 Ainterest consensusd and fimoney consensusao
*Cowcher v. Cowchgi1972] 1 All ER 948-951, 954-5
Midland Bank v. CookE1995] 4 All ER 562

5.2 Application of that test: what is the nature of the constructive trust now?
Huntingfad v. Hobbg1993] 1 FLR 936
Midland Bank v. Cookf1995] 4 All ER 562

5.3 € and its remedial, as opposed to institutional,,
*Hayton [1990] Conv. 370; [1993] LQR 485
Oakley Constructive TrusttSweet & Maxwell, 1997), 64-84
cf. Hudson, Swaps, retitution and trustg1999), ch.12 - a place for common intention in
commercial transactions?

6. Identifying an equitable interest: three alternative approaches.

6.1 The fAbal ance sheetd approach
Reading: Hudson, section 15.5
Bernard v. Josephid982] Ch 391
**Springette v. Dafo€1992) HLR 552; [1992] 2 FLR 388
**Huntingford v. Hobb$1993] 1 FLR 936

6.2 The Afamily assetso approach
Reading: Hudson, section 15.6
**Hammond v. Mitchell1991] 1 WLR 1127 (this case is well worth)a read!
**Midland Bank vCooke[1995] 4 All ER 562 (undertake a survey of the entire couyse of dealing

6.3 The Aunconscionabilityo approach
Reading: Hudson, section 15.8

6.3.1  The drift towards unconscionability
** Jennings v Ricf2002] EWCA Civ 159, [2003] 1 P&CR 100

** Oxleyv Hiscock2004] 2 FLR 669, [2004] Fam Law 569, per Chadwick LJ:
6é what the court is doing in cases of this natu
intention as to the parties6é respective shares (i
fact no common intention) on the basis of that which, in the light of all the material
circumstances (including the acts and conduct of the parties after the acquisition) is
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6.3.2

shown to be fair é and it may be more satisfact

difference in cases of this nature between constructive trust and proprietary
estoppel . 6

Crossley v Crosslej2005] EWCA Civ 857
Tuner v Jacoly2006] EWHC 1317 (Ch)

Cases illustrating how Rossetloes not apply

6.3.3

**Cox v Jone$2004] 3 FCR 693, [2004] EWHC 1486 (this casewell worth a ead!
Kean v McDonald2006] All ER (D) 348

Traditional constructive trust models

6.3.4

Van Laetham v Brookg2005] EWHC 1478 (Ch), [2006] 2 FLR 495
Oates v Stimsof2006] EWCA Civ 548
Cf. Australia

The tacit approval for this approach in Stack v Dowden

6.4

What can be included: deposits, discounts and washing-up

6.4.1

6.4.2

6.4.3

6.4.4

6.5

Long-term relationships
*Springette v. Dafo€1992) HLR 552; [1992] 2 FLR 388
*Midland Bank v. Cookfl995] 4 All ER 562

Wedding gifts
McHardy v. Warrer{1994] 2 FLR 338
*Midland Bank v. Cookfl995] 4 All ER 562

Discounts on the purchase price

Springette v. Dafo€1992) HLR 552; [1992] 2 FLR 388

Evans v Haywardi1995] 2 FLR 511 (negotiating reduction in price does not acquire)right in property
Cox v dnes[2004] 3 FCR 693 (obtaining reduction in price can be taken into account

Conservatories and building work
*Huntingford v. Hobb$1993] 1 FLR 936;

Can these various approaches be reconciled?

7.1

Reading: Hudson, section 15.10

Thompsom,ucétGovnestt rust s, est oppenweyaacerd t he family
Gardner (2004) 120 LQR 541.

Oxley v Hiscock2004] 2 FLR 669, [2004] Fam Law 569

Proprietary estoppel.

Reading: Hudson, sections 13.3 and 15.7.

See generally:

Cooke, The Modern Law foEstoppe(OUP)

Pawlowski, The Doctrine of Proprietary Estoppéweet & Maxwell)
Wilken and Villiers Waiver, Variation and EstoppéWiley).

There is an extended and detailed discussion of the doctrine of equitable estoppel generally in
Hudson Chapte 3 which goes into greater detail on the cases relating to this topic than the material

in chapter 15 which considers many of those cases more briefly and only in the sense that they relate
to trusts of homes.

Establishing the estoppel

711

The nature of the test: representation, reliance and detriment

*Re Bashanfil987] 1 All ER 405, [1986] 1 WLR 1498
cf. Coombes v. Smifi986] 1 WLR 808
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712

The representation can be formulated over time, it need not be a single representation

7.1.3

Re Bashanfi1987] 1 All ER 405, [1986] 1 WLR 1498
**Gillett v. Holt[2000] 2 All ER 289

**Jennings v Ric§002] EWCA Civ 159, [2003] 1 P&CR 100

*Lissimore v Downing2003] 2 FLR 308

Irrevocability of assurances

7.14

A-G Hong Kong vVv.
*Gillett v. Holt[2000] 2 All ER 289, CA

Thompson [1998] Conv. 210; Swadling [1998] RLR 220; cf. Dixon [1999] Conv. 46.

The nature of the estoppel now

1.2

*Cobbe v Yeomans Rd2008] 1 WLR 1752 HL
Macfarl ane and
**Thorner v Major [2009] 1 WLR 776 HL

Identifying the appropriate remedy

7.2.1

A remedial approach - (_i )

71.2.2

Crabb v Arun DJ1976] Ch 179
*Pascoe v. Turngl979] 2 All ER 945
Re BaBam[1987] 1 All ER 405, [1986] 1 WLR 1498

A remedial approach - (ii) proprietary claim but personal remedy

7.2.3

*Baker v. Bake[1993] 25 HLR 408
*Wayling v. Jone¢1995) 69 P&CR 170

Campbell v Griffin[2001] EWCA Civ 990, [2001] WTLR 981
*Jennings v Rie[2002] EWCA Civ 159, [2003] 1 P&CR 100
(Cobbe v Yeomanoés RMWIAINR{DRIG6E me nt

The avoidance of

1.2.4

Lim v. Ang[1992] 1 WLR 113
Walton Stores v. Mah€£988) 62 ALJR 110
Lloyds Bank v. Rossetupra op cit.

é m the enforcement of

7.25

*Pascoe v. Turngl979] 2 All ER 945

detri ment

promi ses

Amini mum equity

z

e

necessaryo

Ltd

Humphr ey s [188 A@It4ePC( Qu e en

RobePtsespnietvdhy Pesaoppel

0s

(0]

Garden

[2008]

/| representation

é or to avoi d Allthesscases identify mnaonscidnabilityya®the principle

7.3

Taylor Fashions Ltd v Liverpool Victoria Trustees Co [1882] QB 133, 151.
Johnsorv Gore Wood& Co (No.1)[2002] 2 A.C. 1; [2001] 2 W.L.R. 72, [2001] B.C.C. 820

at 842, per Lord Goff:

filn the end, | am inclined

Knowles v Knowlef2008] UKPC 30, para [27], per Sir Henry Brooke (reading the judgment

of the entire court)

to

t hink

provides the

The nature of proprietary estoppel: fusion with constructive trust?

Hayton [1990] Conv. 370; [1993] LQR 485

Ferguson (1993) 109 LQR 114

Stokes v. Andersdti991] 1 FLR 391; H&M 527
**Yaxley v. Gott§2000] 1 All E.R. 711
**Cobbe v Yeomans RoJ2008] 1 WLR 1752 HL

(c.

. ct.

and

t hat
to an estoppel cannot be accommodated within a single formula, and that it is
unconscionability which

Jennings v Ricf2002] EWCA Civ 159, [2003] 1 P&CR 100

i nk

p .
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http://login.westlaw.co.uk/ext/app/document?docguid=ICDBBDEF0E42711DA8FC2A0F0355337E9
http://login.westlaw.co.uk/ext/app/document?docguid=ICDBBDEF0E42711DA8FC2A0F0355337E9
http://login.westlaw.co.uk/ext/app/document?docguid=IB4D28FD0E4B611DAB61499BEED25CD3B

B. DIFFERENT APPROACHES IN THE COMMONWEALTH

The Commonwealth jurisdictions have taken a different approach since BGessiagiSioan in
common iention constructive trust approaétossethas not found favour generally. Each
jurisdiction has developed its own approach.

Reading: Hudson, section 15.9.

1. Unjust enrichment - Canada
Pettkus v. Beckgfl980) 117 DLR (3" 257
Sorochan v. Sorocha1986) 29 DLR (4™) 1
Peter v. Beblow1993) 101 DLR (4") 621, 642-653

2. Unconscionability - Australia
Austin v. Keel€1987) 61 ALJR 605, 610 (PC)
Baumgartner v. Baumgartn¢t988] Conv. 259, (1988) 62 ALJR 29, 164 CLR 137
Walton Stores v. Mahgf988) 62 AJLR 110; 164 CLR 387
Commonwealth of Australia v. Verway@890) 64 ALJR 540, 546; 170 CLR 394, 411-412

3. Reasonable expectations and fairness - New Zealand
Gillies v. KeogH1989] 2 NZLR 327
Phillips v. Phillips(1993) 3 NZLR 159, 167-171

Suggestion as to how to go about answering questions on trusts of homes:

The suggested outline for answering problems on this topic is to follow this structure:

. apply the testliloyds Bank v Rod#tetally and consider who wins and who loses;

. apply thealance sheet / resulting trusts cases and see if the result is any different from 1;

. apply the family assets cases and see if the result is any different from 1 or 2;

. apply the unconscionability cases and see if the result is any diffevest from 1, 2

. apply the doctrine of proprietary estoppel and see if the results are different from the above;
. consider how any theoretical approaches would impact on the facts of the problem.

The suggested outline for essays is a matter for you. iy aneatelgdur own set of facts and through your
essay reflect on how the different case law models would produce different results (perhaps by changing the
facts of your own hypothetical example for emphasis) or (ii) consider some of the sdetisnsét)out in
immediately below.

OO0, WNPE

C. IDEAS ABOUT TRUSTS OF HOMES

There is a large literature on this topic. You could refer generally toNawi$tergpdytives on
Property Law Human Rights and thgGmreadish, 2004) and in particular tothiedotssays:

e Al astair Hudson, fAEquity, individualisation
p.£36
e Rebecca Probert, AiFamily | aw and property | &

family -B2med, p. 37
e Anne Bar | bedgmilythétiiggihmies fionr ta conZ8ptual revol ut
e Simone WonRagssefiRemha ntku magn r 98 hts perspective
The footnotes to these essays contain an extensive bibliography of recent articles and books on this
topic and are an ehent source of further reading. Choose the themes which interest you most.

a) Conflation or separation?
Reading: Hudson, section 15.10

b) Social justice and trusts of homes
Reading: Hudson, section 17.5
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c)

Human rights and trusts of homes

Reading: Hudson, sections 17.4

d)

Family law and the law of the home

Reading: Hudson, sections 17.4

e)

Lord Denningbés view of the case | aw

Lord Denning, The Due Process of LafButterworths, 1980), at p.194:

6No matter how you may dataltprthe fact thabvbomenmarg different you cann

from men. The principal task in life of women is to bear and rear children: and it is a task

which occupies the best years of their |ives. The ma
doubt as important as hers, but of necessity he cannot devote so much time to it. He is

physically the stronger and she the weaker. He is temperamentally the more aggressive and

she the more submissive. It is he who takes the initi
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Topic 8. CONSTRUCTIVE TRUSTS

General Reading: Hudson, Ch.12 & 20 ; Martin Ch.12 ; Pettit Ch.8, 10

Constructive trusts are imposed by operation of law: that is to say, their imposition is not entirely at the
discretion of the court, nor are they imposed as a reneadysituationhis is the attitude taken

by all of the books and by the courts themselves. However, there are a number of objections to this
categorisation and some dispute as to which inte
ofthe categories included below are a little controversial in that sense.

See ¢gener @ohstryctiveOTdusts( eSyw e @& t & Maxwel | , 1997) . Not e,

many points with the restitution lawyers like Birks. For a briefer account, see Barker an
Me | | Modesndaw of Tr@tap. 8, written by Oakley.

A. PROPRIETARY CLAIMS

1) The general principle: constructive trusts at large

Reading: Hudson, sections 12.2

The English model 6i nstitut iioproprietary loymeangofiimpositione t r ust
of a trust. By definition, these are rights which would not be protected by common law remedies.

**Westdeutsche Landesbank v. Islington [B#ID6] A.C. 669

2) Fiduciary making unauthorised profits ( A s e ¢ r_e }, anghcondlittd of istebest

Reading: Hudson, sections 12.5

(a) The basis of liability: avoidance of conflicts of interest

*Keech v. Sandforfl726) 2 Eq Cas Abr 741, per Lord King LC:
AiThis may seem hard, that the tinduwwhandght i s the onl
not have [the trust property]: but it is very proper that rule should be strictly pursued,
and not in the least relaxed; for it is very obvious what would be the consequence of
l etting trustees have the | ease é0

*Bray v Ford[1896] AC 44, [1895-99] All ER Rep 1009, 1011, per Lord Herschell:

ilt is an inflexible rule of the court of equity
not , unl ess otherwise expressly provided [in e
duties], entitled to make a profit; he is not allowed to put himself in a position where

his interest and duty conflict. It does not appear to me that this rule is, as had been

said, founded upon principles of morality. | regard it rather as based on the

consideration that, human nature being what it is, there is danger, in such

circumstances, of the person holding a fiduciary position being swayed by interest

rather than by duty, and thus prejudicing those whom he was bound to protect. It

has, therefore, been deemed expedienttolawd own t hi s posi tive rule. o

See, e.g. Parker LJ in Bhullar v Bhullar[2003] 2 BCLC 241, para[17]r ef erri ng t o t he 0O
these cases

(b) The leading case

**Boardman v. Phipppl967] 2 AC 46
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(c)

The nature of the constructive trust

CMS Dolphin Ld v. Simonef2001] 2 BCLC 704

*Sinclair Investment Holdings SA v Versailles Trade Finance Ltd (Na0BY] EWHC 915,

10 ITELR 58 perRimer J:

fié any identifiable assets acquired by

are, and can be declared to be, held upon constructive trust for the principal
(Boardman v Phipps, AG Hong Kong v Reid, Daraydan Holdings Ltd v Solland)

There will in practice often be no identifiable property which can be declared by the
court to be held upon such a constructive trust, in which case no declaration will be
made and the principal may at most be entitled to a personal remedy in the nature of
an account of profits. In B o a r d mease@rse court made a declaration that the
shares that had been acquired by the fiduciaries were held on constructive trust (a
proprietary remedy), and directed an account of the profits that had come into their
hands from those shares (a personal remedy). B o a r d measedcan be said to
have been a hard case as regards the fiduciaries, whose integrity and honesty was
not in doubt; and it well illustrates the rigours of the applicable equitable principle.
The recovery by the trust of the shares was obviously a valuable benefit to it; and
equityds softer side was owarfcd tethetfidudiariesror
their work and skill in obtaining the shares and profits. On the very different facts of

Rei dase, there was no question of

Markel International Insurance Co Ltd v Surety Guarantee Conssltatd [2008] EWHC

any

é

t he

such

fiduciari

maki ng

all owa

1135 (Comm)
(d) The defence of authorisation and the issue as to who may authorise secret profits
**Regal v Gullivef1942] 1 All ER 378 (directors may not authorise othgr directors
*Queensland Mines v. Huds¢t978) 18 ALR 1; (1979) 42 MLR 771
*Industrial Development Consultants v Coof&972] 2 All ER 162
Equiticorp Industries Group Ltd v The Crowit998] 2 NZLR 485 (only shareholders may
authorige
Q: All of these cases relate to companid&paydiyan v Phipg@es not: so, what way does
authorisation fall to be obtained in relation to trusts as opposed to corporate situations as in the
corporate opportunity doctrine considered next?
(e) Equitable compensation for a defendant acting in good faith
Boardman v. PhippEL967] 2 AC 46
Guinness v. Saundef$988] 2 All ER 940
3) The corporate opportunity doctrine
(@) Authorisation predicated on appropriate disclosure
Regal v Gullive[1942] 1 All ER 378 (directors may not authorise othgr directors
*Queensland Mines v. Huds¢1978) 18 ALR 1; (1979) 42 MLR 771
**Companies Act 2006, s.175
(b) Cases in which there was no maturing business opportunity

Island Export Finance Ltd v Umunrj&986] BCC 460
Balston v Headline Filters LtfiL990] FSR 385

In Plus Group Ltd v Pykg2002] 2 BCLC 201
Ultraframe v Fielding[2005] EWHC 1638 (Ch)
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(c) Cases in which there is an opportunity and insufficient disclosure is made

*Industrial Development Consultants v Coo[é972] 2 All ER 162
Crown Dilmun v Suttof2004] 1 BCLC 468

(d) Recent company law cases preferring a relaxation of the doctrine

*In Plus Group Ltd v PykE002] 2 BCLC 201
*Murad v AlSaraj[2005] EWCA Civ 959 per Arden LJ
*Foster v Bryanf2007] Bus LR 1565 per Rix LJ

(e) Companies Act 2006, s.175.

*s5.170 Scope and nate of general duties

(1) The general duties specified in sections 171 to 177 are owed by a director of a
company to the company.

(2) A person who ceases to be a director continues to be subjecti

(a) to the duty in section 175 (duty to avoid conflicts of interest) as regards the
exploitation of any property, information or opportunity of which he became aware at
a time when he was a director, and

(b) to the duty in section 176 (duty not to accept benefits from third parties) as
regards things done or omitted by him before he ceased to be a director.

To that extent those duties apply to a former director as to a director, subject to any
necessary adaptations.

(3) The general duties are based on certain common law rules and equitable principles as
they apply in relation to directors and have effect in place of those rules and principles as
regards the duties owed to a company by a director.

(4) The general duties shall be interpreted and applied in the same way as common law
rules or equitable principles, and regard shall be had to the corresponding common law
rules and equitable principles in interpreting and applying the general duties.

**3.175 Duty to avoid conflicts of interest

(1) A director of a company must avoid a situation in which he has, or can have, a direct or
indirect interest that conflicts, or possibly may conflict, with the interests of the company.

(2) This applies in particular to the exploitation of any property, information or opportunity
(and it is immaterial whether the company could take advantage of the property, information
or opportunity).

(3) This duty does not apply to a conflict of interest arising in relation to a transaction or
arrangement with the company.

(4) This duty is not infringedi

(a) if the situation cannot reasonably be regarded as likely to give rise to a conflict of
interest; or

(b) if the matter has been authorised by the directors.
(5) Authorisation may be given by the directorsi

(a) where the company is a private company and not
invalidates such authorisation, by the matter being proposed to and authorised by the
directors; or

(b) where the company is a public company and its constitution includes provision
enabling the directors to authorise the matter, by the matter being proposed to and
authorised by them in accordance with the constitution.

(6) The authorisation is effective only ifi

(a) any requirement as to the quorum at the meeting at which the matter is considered is
met without counting the director in question or any other interested director, and

(b) the matter was agreed to without their voting or would have been agreed to if their
votes had not been counted.
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(7) Any reference in this section to a conflict of interest includes a conflict of interest and duty
and a conflict of duties.

4) Profits from bribes

Reading: Hudson, paral2.4.1

(a) The leading case: constructive trust over property acquired with the bribes; plus personal
liability if value of property falls

**Att-Gen for Hong Kong v. Reifll994] 1 All ER 1, 4-5; [1994] AC 324, 330; [1993] 3

WLR, perLord Templeman:-
AA bribe is a gift accepted by a fiduciary as an
A secret benefit, which may or may not constitute a bribe is a benefit which the
fiduciary derives from trust property or obtains from knowledge which he acquires in
the course of acting as a fiduciary. A fiduciary is not always accountable for a secret
benefit but he is undoubtedly accountable for a secret benefit which consists of a
bribe. In addition a person who provides the bribe and the fiduciary who accepts the
bribe may each be guilty of a criminal offence. In the present case the first
respondent was clearly guilty of a criminal offence. / Bribery is an evil practice which
threatens the foundations of any civilised society. In particular bribery of policemen
and prosecutors brings the administration of justice into disrepute. Where bribes are
accepted by a trustees, servant, agent or other fiduciary, loss and damage are
caused to the beneficiaries, master or principal whose interests have been betrayed.
The amount of loss or damage resulting from the acceptance of a bribe may or may
not be quantifiable. In the present case the amount of harm caused to the
administration of justice in Hong Kong by the first respondent in return for bribes
cannot be quantified.o

(b) Who will be a fiduciary in these circumstances?

Reading v AtGen[1951] 1 All ER 617 (Army offiger

Brinks v AbuSaleh (No 3]J1996] CLC 133 (security gyard

Brown v. Bennet{1999] B.C.C. 525

Petrotrade Inc v Smith 2 0 0 0 ] 1 LI ooffidubiery offRae,mo cbrstByctiye trust

(c) Applications of the Reidprinciple

Mercedes Benz AG v Leidufd®96] AC 284, 300 (in relation to interim)relief

Ocular Sciences Ltd v Aspect Vision Care [l1#8P7] RPC 289

Fyffes Group Ltd v Templem&§n2 0 0 0] 2 L | whem this caseavps oltitdr 3 (
Dubai Aluminium Company Ltd v Alay#002] EWHC 2051

*Tesco Stores v Poqr003] EWHC 823

**Daraydan Holdings Ltd v Solland Internation@004] EWHC 622, [2004] 3 WLR 1106,
[2005] Ch 1

Hurstanger Ltd v Wilsof2007] EWCA Civ 299, [2007] 1 WLR 2351

Yugraneft v Abramovicf2008] EWHC 2613 (Comm), [2008] All ER (Comm) 299, para

[373], perCl ar ke J: l'iability is fas ahebenefitofci ary wunco
ito
(d) Alternative approaches not following Reid

nb: Lister v. Stubb$1890) 45 ChD 1 [now over-ruled by Reid
Halifax Building Society v Thom§$996] Ch 217, 229 (applying Lister v Sjubbs
A-G v Blake[1997] Ch 84, 96, per Sir Richard Scott V-C

57



(e) Avoidance of liability by directors under Companies Act, s.176

**3.176 Duty not to accept benefits from third parties

1) A director of a company must not accept a benefit from a third party conferred by
reason ofi

(@) his being a director, or
(b) his doing (or not doing) anything as director.

(2) A fAithird partyodo means a person other than th
or a person acting on behalf of the company or an associated body corporate.

) Benefits received by a director from a person by whom his services (as a director or
otherwise) are provided to the company are not regarded as conferred by a third party.

(4) This duty is not infringed if the acceptance of the benefit cannot reasonably be
regarded as likely to give rise to a conflict of interest.

(5)  Any reference in this section to a conflict of interest includes a conflict of interest and
duty and a conflict of duties.

5) Agreements to develop property, constructive trust and equitable estoppel

Reading: Hudson sections 12.3.2 and 13.3

Pallant v Morgan[1953] Ch 43

Holiday Inns v Broadheal974) 232 EG 951

*Banner Homes Group plc v Luff Development[2@D0] Ch 372

Thames Cruises v George Wheeler Laun§p@d3] EWHC 3093 (Ch)
Kilcarne Holdings v Targetfellow (Birmingham) L{d005] EWCA Civ 1355
Button v Phelp$2006] EWHC 53 (Ch)

** Cobbe v YRWWHEWLR $§752R 0 w

*Thorner v Major{2009] 1 WLR 776

6) Profits from theft

Reading: Hudson para 12.4.3

AttorneyGe n e r a | 0 f 1B85)[1986] Q@B 491]1 Theft Act 1968, 5.5(3)

*Westdeutsche Landesbank v Islingft®06] 1 AC 669

Cf. Att-Gen for Hong Kong v. Refd994] 1 All ER 1

Box, Brown & Jacobs v Barclays Bahkl 9 9 8 ] Ll oydd&s perergrisB(thiefk 185, 20
does not aatily acquire property rights

Shalson v Rusq4@003] EWHC 1637, [110], per Rimer J (dittd

Cf. Proceeds of Crime Act 2002, s.6 (Assets Recovery Agency

7 Profits from Killing

Reading: Hudson para 12.4.2

In the Estate of Crippefi911] P 108

8) Contract for the sale of property

Reading: Hudson, para 12.6.2
*Lysaght v Edward§gl876) 2 Ch D 499 (contract for sale 9f land

Lloyds Bank v Carrick1996] 4 All ER 630 (assumption of construcjive trust
Neville v Wilsor{1997] Ch 144 (ditto, personjalty
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Shaw v Foste(1872) LR 5 HL 321 (any fiduciary obligations are limited: trustee may protect own
positign

Chang v Registrar of Title§1976) 137 CLR 177 (doubts Lysaght because purchase may not be
completed but constructive trust may nevebilgeless seem to

*Jerome v Kell)j2004] 2 All ER 835, [2004] UKHL 25 (may be merely a trustee yub modo

9) Statute may not be used as an engine of fraud
Reading: Hudson, para 12.3.4
*Rochefoucauld v BoustefitB97] 1 Ch 196
**Paragon Finance plc v. Thakerar & a999] 1 All E.R. 400 (the equity in Rochefoucauld is a
constructive Yrust

10) Is the doctrine of constructive trust coherent?

Consider the various competing forms of constructive trust we have encountered:
e Westdeutsche Landesbank v Islingtdrased on conscience
e Att-Gen Hong Kong v Reii based on (i) equity looks upon as done that which ought to
have been done (ii) the evil practice of accepting bribes and (iii) may lead to a personal
liability over and above the proprietary liability
e Boardman v Phippi avoidance of conflicts of interest
¢ Lloyds Bank v Rossétcommon intention by agreement or by understanding
¢ Neville v Wilsor/ Jerome v Kellyi contract transfers equitable interest by constructive
trust although nature of obligations take effect sub modo
¢ Rochefoucauld v Bousteadased on avoidance of fraud
e Royal Brunei Airlines v Tah a personal liability to account (see next section)
e Cobbe v Y eioremadial&sstriRtivenrust?
Given that these forms of constructive trust arise ohadifferénthe doctrine coherent? If not, does it
matter?
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Topic 9: DISHONEST ASSISTANCE & KNOWING
RECEIPT

General Reading for this topic: Hudson, chapter 20

Exceptionally, the principle of constructive trust will impose a personal liabilityceotancount
circumstances. Oakley describes this jurisdiction as being based on equitable tbamisensation
Equitybds equivalent of common | aw damages i n ma
category of this personal liabilityto dccountt n t he area of O6di shonest as
Reference should also be made to the topic of Breach of Trust and in particularaogéte case of

Holdings v. Redfefh896] 1 AC 421, [1995] 3 All ER 785 HL where LokiBinsore setait

the application of equitable compensation.

STRANGERS TO THE TRUST
A AAistrangero in this context is someone wh

1. Introduction.
Reading: Hudson, section 20.1
You should read first the introduction to chapted@@tand the background to these claims. The

remedy is personal liability to account as a constructive trustee on the basis of being a dishonest
assistant to a breach of trust or being a recipient of property knowing of a breach of trust.

2. Dishonest Assistance

Reading: Hudson, section 20.2

a). The basis for the action

Lord Selborne LC in *Barnes v. Addy(1874) 9 Ch. App. 244, 251-252):
fié strangers are not to be made constructive tru
the agents of trustees in transactions within their legal powers, transactions,
perhaps, of which a Court of Equity may disapprove, unless those agents receive
and become chargeable with some part of the trust property, or unless they assist
with knowledge in a dishonest and fraudulentde si gn on the part of the tru

Agip Africa v. Jacksofil990] Ch 265

b). The objective test for dishonesty

**Royal Brunei Airlines v. Tafil995] 2 A.C. 378, [1995] 3 WLR 64; [1995] 3 All ER 97,

per Lord Nicholls:
ié acting di s h o rcko$probity, whiah s symanymbus,aneansasimply
not acting as an honest person would in the circumstance. This is an objective
standard. ... All investment involves risk. Imprudence is not dishonesty, although
imprudence may be carried recklessly to lengths which call into question the honesty
of the person making the decision. This is especially so if the transaction serves
another purpose in which that person has an inter

[1995] 2 A.C. 378, 389:
Before considering this issue further it will be helpful to define the terms being used
by looking more closely at what dishonesty means in this context. Whatever may be
the position in some criminal or other contexts (see, for instance, Reg. v. Ghosh
[1982] Q.B. 1053), in the context of the accessory liability principle acting
dishonestly, or with a lack of probity, which is synonymous, means simply not acting
as an honest person would in the circumstances. This is an objective standard. At
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c).

first sight this may seem surprising. Honesty has a connotation of subjectivity, as
distinct from the objectivity of negligence. Honesty, indeed, does have a strong
subjective element in that it is a description of a type of conduct assessed in the light
of what a person actually knew at the time, as distinct from what a reasonable
person would have known or appreciated. Further, honesty and its counterpart
dishonesty are mostly concerned with advertent conduct, not inadvertent conduct.
Carelessness is not dishonesty. Thus for the most part dishonesty is to be equated
with conscious impropriety. However, these subjective characteristics of honesty do
not mean that individuals are free to set their own standards of honesty in particular
circumstances. The standard of what constitutes honest conduct is not subjective.
Honesty is not an optional scale, with higher or lower values according to the moral
standards of each individual. If a person knowingly appropriates another's property,
he will not escape a finding of dishonesty simply because he sees nothing wrong in
such behaviour.

Smith New Court v. Scrimgeour Vick§t897] A.C. 254

Brown v Bennetf1999] 1 BCLC 659

TwinsectralLtdv. Yardley 1 999] LI oydds Rep. Bank
*Dubai Aluminium v Salaaf2002] 3 WLR 1913

**Barlow Clowes v Eurotrusf2006] 1 All ER 333, [2006] 1 WLR 1476
*Abou-Rahmah v Abachf2006] EWCA Civ 1492, [2007] Bus LR 220.

An alternative test for dishonesty based on subjectivity

d).

438,

R v. Sinclair[1968] 3 All ER 241, applied in Baden Delvaux v. Societe Gener§l892] 4

All ER 161, 234
R v. Ghostj1982] QB 1053, applied in R v. Clowe§1994] 2 All ER 316

**Twinsectra Ltd v. Yardlejp002] 2 All E.R. 377, 387, per Lord Hutton:

AiThere is, in my opinion, a further

consideratio

one of knowledge or dishonesty as set out by Lord Nicholls] which supports the view
that for liability as an accessory to arise the defendant must himself appreciate that
what he was doing was dishonest by the standards of honest and reasonable men.
A finding by the judge that a defendant has been dishonest is a grave finding, and it
is particularly grave against a professional man, such as a solicitor. Notwithstanding
that the issue arises in equity law [sic] and not in a criminal context, | think that it
would be less than just for the law to permit a finding that a defendant had been

6di shonestd6 in assisting in a breach of

the trust and its breach but had not been aware that what he was doing would be
regarded by honestmenasbei ng di shonest . 0

Manolakaki v Constantinidg2004] EWHC 749, [167], per Peter Smith J

*Ultraframe (UK) Ltd v Fielding[2005] EWHC 1638 (Ch), [2005] All ER (D) 397, para

[1481], per Lewison J: effect of Twinsectra is to change the test

Cf. Royal Brunei Alines v. Tan[1995] 3 WLR 64; [1995] 3 All ER 97, per Lord Nicholls:
fé subjective characteristics of dishonesty do n

set their own standards of honesty in particular circumstances. The standard of what
constitutes honest conduct is not subjective. Honesty is not an optional scale, with
higher or lower values according to the moral standards of each individual. If a

language, even though he genuinely believes that his action is morally justified. The
penniless thief, for example, who picks the pocket of the multi-millionaire is
dishonest even though he genuinely considers the theft is morally justified as a fair
redistribution of wealth and that he is not therefore being dishonest . o

Applications of the objective test

Corporacion Nacional Del Cobre De Chile v. Sogemin MdtE87] 1 WLR 1396
TwinsectralLtdv. Yardley 1 999] LI oydds Rep. Bank

438
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dishonesty simply because he sees nothing wrong in such behaviour.0

Cf. Walker v Stonef2000] 4 All ER 412, 444, per Sir Christopher Slade:
AA person may in some cases act di shonestly, ac



e)

Grupo Toras v. ABabah[1999] C.L.C. 1469

Wolfgang Herbert Heinl v. Jyslgank[ 1 999] Ll oyddéds Rep. Bank 511
*Houghton v. Fayer$2000] 1 BCLC 571, CA

Tayeb v HSBC Bank p[2004] 4 All ER 1024

**Dubai Aluminium v Salaaf2002] 3 WLR 1913

**Barlow Clowes v Eurotrusf2006] 1 All ER 333, [2005] UKPC 37,
para[10]: 6 Th e | ued the lawsirt tarm largely derived from the advice
of the Board given by Lord Nicholls of Birkenhead in Royal Brunei Airlines v Tan. In
summary, she said that liability for dishonest assistance requires a dishonest state
of mind on the part of the person who assists in a breach of trust. Such a state of
mind may consist in knowledge that the transaction is one in which he cannot
honestly participate (for exampl e, a misappropri e
may consist in suspicion combined with a conscious decision not to make inquiries
which might result in knowledge: see Manifest Shipping Co Ltd v Uni-Polaris
Insurance Co Ltd [2003] 1 AC 469. Although a dishonest state of mind is a
subjective mental state, the standard by which the law determines whether it is
di shonest is objective. I f by ordinary standards
characterised as dishonest, it is irrelevant that the defendant judges by different
standards. The Court of Appeal held this to be a correct state of the law and their
Lordships agree. 6
[ para 12] Al Henwood had an] exaggerated not
clients, which produced a warped moral approach that it was not improper to treat
carrying out clientsd instructions laawve being all
thought this to be an honest attitude, but, if so

*Abou-Rahmah v Abachf2006] EWCA Civ 1492, [2007] Bus LR 220.

Persistent shoots of subjectivity

Cl ar ke, iCl ai ms against professi onal2x: neglige
Professional Negligence0-85:
6The test is an objective one, but an objective
individual in questionds characteristics, exper.i e
requires a court to ass eadngt® anobjettivé standdrd al 6 s conduc
of dishonesty. In doing so, a court has to take account of what the individual knew,
his experience, intelligence and reasons for acting as he did. Whether the individual
was aware that his conduct fell below the objectvest andar d i s not part of th
AG Zambia v Meer Care & Desai & Othefa007] EWHC 952 (Ch), para [334], per Peter
Smith J:
f{It] is essentially a question of fact whereby the state of mind of the Defendant had
to be judged in the light of his subjective knowledge but by reference to an objective
standard of ThHedesté sléayydan abjechive test but the breach involves
a subjective assessment of the person in question in the light of what he knew at the
time as distinct from what a reasonableper son woul d have known or appr
Markel International Insurance Co Ltd v Surety Guarantee Consultant$2068] EWHC
1135 (Comm), [2008] All ER (D) 10, Toulson J
(Bryant v Law Societ[2009] 1 WLR 163)

Dishonesty and investment risk

** RoyalBrunei Airlines v. Tarj1995] 2 AC 378, 387, per Lord Nicholls
Al I invest ment involves risk. Il mprudence is not
may be carried recklessly to lengths which call into question the honesty of the
person making the decision. This is especially so if the transaction serves another
purpose in which that person has an interest of h
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Knowing Receipt

Reading: Hudson, section 20.3

Westdeutsche Landesbank \nigton [1996] AC 669, [1996] 2 All ER 961, 990, per Lord

fif X has the necessary degree of knowledge, X may himself become a constructive
trustee for B on the basis of knowing receipt. But unless he has the requisite degree
of knowledge he is not personally liable to account as trustee. Therefore, innocent
receipt of property by X subject to an existing equitable interest does not by itself
make X a trustee despite the severance of the legal and equitable titlesa

a). The basis of liability for knowing receipt
Re Diplock[1948] Ch 465, 478-479
*ReMont aguds [9&]Ch26& ment s
*Agip v. Jacksof1990] Ch 265, 286, per Millett J.; CA [1991] Ch 547
*El Ajou v. Dollar Land Holding$1994] 2 All ER 685
Meridian Global Funds v. Securities Commissj©®95] 3 All ER 918
Browne-Wilkinson:

b). What type of knowledge?

*Baden v. Societe General#983) [1993] 1 W.L.R. 509 per Peter Gibson J, the five types of

knowledge:

1) actual knowledge;

2 wil fully shutting oneb6s eyes to the obvi

3) wilfully and recklessly failing to make inquiries which an honest person
would have made;

4) knowledge of circumstances which would indicate the facts to an honest and
reasonable man;

(5) knowledge of circumstances which would put an honest and reasonable man on

inquiry.

(i) knowledge can be forgotten

**R e

Mo nt a g nt§[4987HCh 26Y (ordyrfirst three categories of knowledgg; forgetfulness

(ii) ought you to have been suspicious in the circumstances?

**Polly Peck v. Nadif1992] 4 All ER 769, [1993] BCLC 187

(iii) account officers are not detectives

*Macmillan Inc.v. Bishopsgate Investment Trii$995] 1 WLR 978, 1000, 1014; [1995] 3
All ER 747, 769, 783.

(iv) knowledge in complex fraud and money laundering cases

c).

*El Ajou v. Dollar Land Holdingg1994] 2 All ER 685

The

new test of Aunconscionable receipto

*BCCI v Akindeld2000] 4 All ER 221, per Nourse LJ:

6 What t hen, i n t he cont ext of knowi ng
categorisation of knowledge? It can only be to enable the court to determine
whether, in the words of Buckley LJ in Belmont Finance Corpn Ltd v Williams
Furniture Ltd (No 2) [1980] 1 All ER 393, 405], the recipient can "conscientiously
retain [the] funds against the company" or, in the words of Sir Robert Megarry V-C in
In re Montagu's Settlement Trusts [1987] Ch 264, 273, "[the recipient's] conscience
is sufficiently affected for it to be right to bind him by the obligations of a constructive
trustee”. But, if that is the purpose, there is no need for categorisation. All that is
necessary is that the recipient's state of knowledge should be such as to make it
unconscionable for him to retain the benefit of the receipt.

For these reasons | have come to the view that, just as there is now a single test of
dishonesty for knowing assistance, so ought there to be a single test of knowledge
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for knowing receipt. The recipient's state of knowledge must be such as to make it
unconscionable for him to retain the benefit of the receipt. A test in that form, though
it cannot, any more than any other, avoid difficulties of application, ought to avoid
those of definition and allocation to which the previous categorisations have led.
Moreover, it should better enable the courts to give commonsense decisions in the
commer ci al context in which claims in knowing rec

*Criterion Propertiesplc v Stratford UK Properties LL{2003] 2 BCLC 129, [38] (expresses
preference for flexibility of a test of cQnscionability

*Niru Battery Manufacturing Co v Milestone Trading L[2D04] 2 WLR 1415, [188], per

Sedley LJ

Citadel General Assurance v. Licy8ank Canad§l1997] 3 SCR 805, 152 DLR (4th) 385

Cf. Crown Dilmun v Suttof2004] EWHC 52 (Ch), [23] (criticises looseness of conscipnability test
*Charter plc v City Index Ltd2008] 2 WLR 950, Carnwath LJ:

6l iability for @k noveidefendant baviegisyfficiéent kdosviedgen ds on t h
of the circumstances of the payment to make it f
the benefit or pay it away for his own purposeso.

d). Cases suggesting that the test should be dishonesty
TwinsectralLtdv. Yardley 1 999] LI oydodés Rep. Bank 438, Court o
Bank of America v. Kevin Peter Amgll1 999] Ll oyddés Rep. Bank 399
Grupo Toras v. ABabah[1999] C.L.C. 1469
Ali v Al-Basri [2004] EWHC 2608, [195] (dishonesty suggests knowledge and so jattracts liability
Cf. Niru Battery Manufacturing Co v Milestone Trading [2004] 2 WLR 1415, [188], per
Sedley LJ (dishonesty not a requirement)of liability
e) The requirement of receipt

(i) traceable proceeds beneficially owned

El Ajou v Dollar Land Holding$1994] 2 All ER 685, 700, per Hoffmann LJ:
0For this purpose the plaintiff must show, first
fiduciary duty; secondly, the beneficial receipt by the defendant of assets which are
traceable as representing the assets of the plaintiff; and thirdly, knowledge on the
part of the defendant that the assets he received are traceable to a breach of
fiduciary duty. d
Charter plc v City Index Ltf2007] 1 WLR 26, 31, per Morritt C (approved El Ajou)
Uzinterimpex JSC v Standard Bank p©8] EWCA Civ 819, [2008] Bus LR 1762, para
[37] et seq per Moore-Bick LJ.

(ii) possession and control is enough

Agip (Africa) Ltd v Jacksofl990] Ch 265, 286, Millett J

fé there is receipt of trust propertyy when a com
person whose fiduciary position gave him control of them or enabled him to misapply
them. o

Academic commentary:-
Birks [1993] LMCLQ 318;
Gardner (1996) 112 LQR 56

Millett, fARestitution and Constructrtkinge Trustso
constructive trusteeship by restitution. Also (1998) 114 LQR 214.

Fox, AConstructive Notice and Knowing Receipt: a
considering what form of fnoticed is required in
Smith, AConstruonsveuttustestaomsteesodo [1999] C. L.
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4, Liability to account in corporate contexts.
Reading: Hudson, section 20.5
If an individual is dishonest or has knowledge, then the claimant can claim against that individual.
However, if that individuatiployed by a company, then there is a question as to whether or not that
company can also be said to have been dishonest or to have had knowledge so that the claimant could
claim against the company instead.
a) Controlling mind test
Tesco v Nattrasgl972] AC 153 (controlling ming test
**E| Ajou v. Dollar Land Holdings[1994] 2 All ER 685, CA, overruling Millett J (controlling
mind in relation to the particular transacfion at issue
Crown Dilmun v Suttofi2004] EWHC 52 (Ch), [23] (controlling mint] tes
b) Liability of employee
Royal Brunei Airlines v. Taf1995] 2 AC 378
Brown v Bennetf1999] 1 BCLC 649 (assisting a dirgctor
Standard Chartered Bank v Pakistan National Shipping 20p3] 1 AC 959
c) Risk in commercial transactions
Royal BruneiAirlines v. Tan[1995] 2 AC 378
Al I invest ment involves risk. |l mprudence is not
may be carried recklessly to lengths which call into question the honesty of the
person making the decision. This is especially so if the transaction serves another
purpose in which that person has an interest of
a risk that a clearly unauthorised transaction will not cause loss ... If the risk
materialises and causes loss, those who knowingly took the risk will be accountable
accordingly. o
Catch-22: Tayeb v HSBC Bank p[@004] 4 All ER 1024 (bank may breach contract if it refuses to
accept payinent
Cf. Criminal Justice Act 1988, s.93A (bank may commit offence to accept payment frot suspicious client
d) Standard commercial conduct in the context in that market

Reading: Al astair Hudson, 0The Liability of Trust
Finance Lawd, in J G| a sTheolnternational Tr@s#{dordank 0 ma s (eds
Publishing, 2006), 638 et seq

*Cowan de Groot Properties Ltd v Eagle Trust p1©92] 4 All ER 700, 761, per Knox J (a

person guilty of ocommerci al unacceptable condu
dishongst

*Polly Peck v Nadir (No 2]1992] 4 All ER 769 (liability of financial advisors dependent on context

and whether they ought to have been suspicious

*Royal Brunei Airlines v. Tafil995] 2 AC 378

Heinl v Jyske Bank (Gibraltar) Lt 1 9 9 9 ] LIl oyddés ReerCoBannlk 511, at
(contravention of falaagulatjon

Bank of Scotland v A L§@001] 3 All ER 58 (contravention of financial rigulation

*Sphere Drake Insurance Ltd v Euro International Underwriting [2803] EWHC 1636

(Comm) (taking unacceptable risk in contravention of condgrilafibnsirgisbgnesty

*Manolakaki v Constantinidef2004] EWHC 749 (clear dishonesty where contravention of financial
regulation, backdating of documents and including untrue statements in documents; absence of person
would militate againkndjrof dishohesty

E.g. Financial Services and Markets Act 2000 i FSA Conduct of Business Rules: Hudson,

20.5.2.

Hudson, Securities LawSweet & Maxwell, 2008), para 3-60 et seq

Hudson, The Law of FinancéSweet & Maxwell, 2009), para 27-23 et seq.

65



Topic 10. THE LAW ON TRACING

General Reading on this topic: Hudson, chapter 19

The law relating to tracing is not straightforward. There is a need to distinguish between common law tracir
equitable tracing. These lectures will focusagingdoitdiidertrost part.

There is a second distinction to be made: that i
requires simply that a specific piece of property is followed and identified by its otfigigal common law owne
being returned to that original owner. A tracing claim concerns the identification of property or value in whic
claimant has sorexjsténg interest which the court is then asked to recognise.

Tracing is a process. It does nothingracere ttigim in an original piece of property into subsequent items

of property or value. Tracing is concerned specifically with tracing value, not necessarily specific items of
That is, it identifies property. There is then the ftothiee fesoe cisemedy which should be granted or

the form of trust which arises on institutional principles.

For gener al readi ng i Mhe tawiokTracingfe o ysdeae onlkeé &xnc e h
(Oxford, 1997). A bit longer and more thorough than you need but really very good. You

should also read Millett, 6Tracing the proceeds
ONecessity of Uni tMaking CommercialoLawedTGraasworn (6xfofd, i n
1997), 239.

A. THE PROCESS OF TRACING, AND THEN CLAIMING

Reading: Hudson, section 19.1

**Boscawen v. Bajwfl995] 4 All ER 769 - tracing is the process of identification, the appropriate claim
is something else.

*Westdeutsche Landesbank v. Islington L[B@6] AC 669, [1996] 2 All ER 961 - equitable
proprietary rights are based on 6conscience

B. COMMON LAW TRACING

Reading: Hudson, section 19.2

*Lipkin Gorman v. Karpnal§¢1991] 3 WLR 10, [1992] 4 All ER 512, [1991] 2 AC 548 - can
trace at common law into bank accounts ddwiiatleney i

Agip Africa v. Jacksofil991] Ch 547, [1991] 3 WLR 116; [1992] 4 All ER 451 - common law
tracing only possible in clean, physical substitutions.

**FC Jones & Sons v. Jon¢s996] 3 WLR 703; [1996] 4 All ER 721 - common law tracing
operatesargubstitutions.

Millett, 6Tracing the Proceeds of Frauddé (1991)
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C. EQUITABLE TRACING

Reading: Hudson, sections 19.3 and 19.4

1. Need for prior equitable interest / proprietary base
Reading: Hudson, para 19.3.2
Re Diplock[1948] Ch 465 - fiduciary relationship required to base equitable proprietary claim.
Chase Manhattan Bank NA v. Isra@litish Bank (London) Ltd1981] Ch 105; [1980] 2
WLR 202; [1979] BAIIER1025-mi st ake groundsbé.a O6proprietar)
Agip Africa v. Jacksn [1991] Ch 547, [1991] 3 WLR 116; [1992] 4 All ER 451 - fiduciary
relationship / equitable interestmisite for equitable tracing.
**Boscawen v. Bajwf1995] 4 All ER 769 - fiduciary relationship / equitable inteezgtisiferéor
equitabteacing.
*Westdeutsche Landesbank v. Islington LBE96] AC 669, [1996] 2 All ER 961 - semble,
6conscience + knowledge® is enough, no expre
Academic commentar®i r ks 6 Mi xi ng and Traci ngCLP®y operty an
*Birks ©6Overview: Tr aci nlgaunde@ingand mrigdiogh) 28 d Def enc e
322; and Hayton, OEqui t ylBaanddriryjandTrgddgse at i on Rul es
Criticisms of requirement for equitable interest beftieriag claim:Birks, Introduction to the
Law of Restitutidd04; Goff & JonesThe Law of Restitu886 ; Oakl ey, ©6The Prereq
an Equitable Treldbdag €ekarmeé, (587 3F0pwZ8ng Paperd
2. Mixtureoftru st money with trusteeds own money
Reading: Hudson, para 19.4.1
a) Honest trustee approach
*Re Hal | 1880)da3ChlE 6895 -prtesmimption of trustee honesty
b) Beneficiary election approach
*Re Oatway[1903] 2 Ch. 356 - beneficiary election
) Other approaches
Roscoe v. Winddfi915] 1 Ch 62
Re Tilley W.T[1967] Ch. 1179
d) The modern approach i a question of property law, not justice nor unjust enrichment
**Foskett v. McKeowrj2001] 1 AC 102, [2000] 3 All E.R. 97 T fraudster mixing innocent
wlunteers®& money with own money; disapproving Hze
Clark v Cutland[2003] 4 All ER 733
3. Mi xture of two trust funds or with innocent vol u
Reading: Hudson, paras 19.4.2 and 19.4.3
a) The general rule
Re Diplock[1948] Ch 465, 524:
6Where an innocent volunteer (as distinct from a
mi xes O6money6 of his own with O6moneyd which in e
or is found in possession of such a mixture, although that other person cannot
claim a charge on the mass superior to the claim of the volunteer, he is entitled,
neverthel ess, to a charge ranking pari passu Wwi
Such a person is not in conscience bound to give precedence to the equitable
owner of the other of the two funds. 6
b) The specific rule for current bank accounts

*Cl ayt o @86 1 Mea532e first in, first out w.r.t current accounts
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C)

The retreat from C 1 a y t o ninfredatiofta aireent bank accounts

ReOntario Securities Commissi¢h985) 30 DLR (4d) 30 - proportionate share
Re Registered Securitif91] 1 NZLR 545

**Barlow Clowes International v. Vaughdgn992] 4 All ER 22, [1992] BCLC 910, per
Woolf LJ:
There is no reason in law or justice why his depredations upon the fund should not
be borne equally between [the parties]. To throw all the loss upon one, through the
mere chance of his being earlier in time, is irrational and arbitrary, and is equally a
fictionastherulein Cl ay t o n.0MhenGhe Bw adopts a fiction, it is, or at least
it should be, for some purpose of justice. To adopt it here is to apportion a
common misfortune through a test which has no relation whatever to the justice of
the case.

**RussellCooke Trust Co v Prent[2003] 2 All ER 478
Commerzbank AG v IMB Morgan ({2004] EWHC 2771
Birks [1993] LMCLQ 218

d) Tracing into pension fund rights
Clark v Cutland[2003] 4 All ER 733, [2003] EWCA Civ 810
Cf. Foskett v McKeowj2000] 3 All ER 97
4. Loss of right to trace
Reading: Hudson, para 19.5.5
Roscoe v. Winddf915] 1 Ch. 62 - cannot claim more than lowest intermediate balance.
*Bishopsgate Investment Management v. Hofh8@5] Ch 211
Ultraframe (UK) Ltd v Fieldind2005] EWHC 1638 (Ch), [2005] All ER (D) 397
5. Theft
Reading: Hudson, section 19.8.3
Bishopsgate v. Maxwg1993] Ch 1, 70 - stolen money can be traced in equity
Westdeutsche Landesbank v. Islingfsuprg L. B-W: | agree that stolen monies are traceable in
equity 6
D. CLAIMING: TRUSTS AND REMEDIES
Reading: Hudson, section 19.6
1. Introduction to tracing remedies i _charge, lien or constructive trust?
Reading: Hudson, paral19. 6.1
2. Charges, liens and proportionate shares

Reading: Hudson, paras 19. 6.1and 19. 6.3

Re Tilley[1967] Ch 1178

Paul Davies Pty Ltd v. Daviefl983] 1 NSWLR 440

Re Ontario Securities Commissi¢i®85) 30 DLR (4d) 30 - proportionate share.

*Barlow Clowes International v. Vaughgii992] 4 All ER 22, [1992] BCLC 910 - rolling
charge approach.
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Constructive trusts in relation to tracing: is unconscionability necessary?

Reading: Hudson, para 19.6 2
**Westdeutsche Landesbank v Isling{df96] AC 669

Re Diplock[1948] Ch 465

Cf. Chase Manhattan v Isra@ritish Bank[1981] Ch 105
Cf. AttorneyGeneral for Hong Kong v Re[d994] 1 AC 324
*Foskett v McKeowii2001] AC 102

Allen v Rea Brothers Trustees [&002] EWCA Civ 85

Subrogation

Reading: Hudson, para 19.6 4
Subrogation is the substitution of one claimefar gnother wher e X usestoYds money
Z, Y can occupy the place of Z and claim the money as though the debt were owed to Y instead.

*Boscawen v. Bajwpl995] 4 All ER 769
Wenlock v. River Dee C(1887) 19 QBD 155

Swollen assets theory

Reading: Hudson, para 19.6 5

Space Investmentdd_v. Canadian Bank1986] 3 All ER 75, 76-77; [1986] 1 WLR 1072,

1074 - per Lord Templeman:-

dn these circumstances it is impossible for the beneficiaries interested in trust money misappropriated fro
trust to trace their money to any gsséatblelonging to the trustee bank. But equity allows the beneficiaries,
or a new trustee appointed in place of an insol v
bank and to recover the trust money by the exerdise of anheguitape over al | t he ass
equitable charge secures for the beneficiaries a
unsecured creditors.

Bishopsgate Investment Management v. Hofa@85] Ch 211, [1995] 1 All ER 347, [1994]
3 WLR 1270 d Space Investments aralpsissible wdr@reerdrawn account

E. DEFENCES

Reading: Hudson, section 19. 7

Change of Position

a)

Reading: Hudson, para 19. 7.1

The test for change of position

b)

**Lipkin Gorman v.Karpnale supra; per Lord Goff.-6 Wher e an innocent defend
changed that he will suffer an injustice if called upon to repay or to repay in full, the injustice of requiring hinr
repay outweighs the injustice of denying shicugt@intiff

Bad faith as a barrier to change of position

*Niru Battery Manufacturing Co and anor v Milestone Trading Ltd and[@693] EWCA
Civ 1446
Maersk Air Ltd v Expeditarinternational (UK)Ltd 2003] 1 LI oydds Rep 491
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c)

Activity which will constitute a change of position

*Philip Collins Ltd v Davig[2000] 3 All ER 808

*Scottish Equitable plc v. Derlf001] 3 All ER 818

Barros v MacDaniels Lt2004] 3 All ER 299, [2004] EWHC 1188
Campden Hill Ltd v Chakrarj005] EWHC 911

d) When must the change of position have taken place?
South Tyneside MBC v Svenska Internationa[1885] 1 All ER 545
Pearce v Lloyds Bank p[@001] EWCA Civ 1097
*Dextra Bank and Trust Co Bank of Jamaic§2002] 1 All ER (Comm) 193
e) Is change of position now equitable as opposed to restitutionary?
Niru Battery Manufacturing Co and anor v Milestone Trading Ltd and[26€3] EWCA
Civ 1446
2. Is change of position now to be understood in terms of estoppel by representation?
Reading: Hudson, para 19.7 .2
(Jorden v Money1854) V HLC 185, 10 ER 868)
(Avon CC v Howletf1983] 1 WLR 605)
*National Westminster Bank plcSomer Internationgl2002] QB 1286, CA.
Niru Battery Manufacturing Co and anor v Milestone Trading Ltd and[2863] EWCA
Civ 1446
3. Bona fide purchaser for value without noticeoft he def endant ds rights

Reading: Hudson, para 19.7 4

*Westdeutsche Landesbank v Islingtb®06] AC 669
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Further Reading: UNJUST ENRICHMENT

Thee lectures cotis@diaw oéstitutian unjust enrichmaémith received a renewed leasgalljifdugritacwork

done at the University of Oxford to challenge the existing principles of @guignis Bndlah tzviProperty 11

arenot required to kttmse princigias their study is a requirement of professional exeraptidbnigiafaivy

and Wales and the theory of unjust enrichment forms an intellectual counterpoint to traditional equity which may
interest of Property Il studesiteusf thigopids therefoom (i) the intellectual nature of restitiijitmowand (

restitution claims to offer intellectual coherence in a way equity (it is said) does not.

Literature
Some treatise / textbook literature:-

Virgo, The Principles of the Law of Restituti(®® ed., Oxford University Press, 2006)
Goff and Jones, The Law of RestitutiofV™ ed, London: Sweet & Maxwell, 2006)
Birks, Unjust Enrichmen¢2™ ed, Clarendon Press, 2005)

Burrows, The Law of Restitutio(2™ ed, London: Butterworths, 2002)

Birks, Introduction to the Law of Restitutigrevised edition, Clarendon Press, 1989)

Some journal literature:-

Birks, 6The English recognition of wunjust enrichment
Birks, 6Equity in the Modern Law: an exercise in ta»
Burrows, 6Under standi ng utghhe tlhaew WodErstakder tide,ltawitni o n : a me
of Obligations (Oxford: Hart, 1998), 45

Burrows, 6Proprietary restitution: unmasking unjust
Granthamand Ri cket t , 60n the subsidiarity of unjust enr
Jones, 6Unjust enrichment and the fiduciarydés duty of

Smith, 6Unjust enrichment, property, and the struct.

Some dissenting voices:-

Hedl ey, &éUnjust enr i c himreometworlesd tchoen chegpstibs (adlf9 8r5e) s thi tLUSt i
Hedl ey, 6éThe taxonomy oNewPeepettives antPiogertydaw, i n Hudson (e
Obligations and RestitutiofLondon: Cavendish Publishing, 2004), 151.

Hudson, www.alastairhudson.com/trustslaw/restitutionofunjustenrichment (formerly Ch. 35 of Equity

& Trusts 3" ed, 2003).

Hudson, O&6Rapporteur: Bet ween morality and formalism

New Perspectivesn Property Law, Obligations and Restitutiirondon: Cavendish Publishing,

2004), 359.

A. Fundamentals of Private Law
1. The current division of English private law
APrivate |l awodo: not criminal | aw anmwecyot public | aw

Involving fundamental conceptsnd also the applications of those concepts to particular contextsthat
is, there are the conceptual underpinnings of the law (such as rights to enforce contracts or to protect
private property) which are the bedrock of legal principle and which are then deployed by the case
law, often in tandem with legislative developments, in new contexts. Frequently, these contextual
developments are a result of social development. For example, company law grew out of contract law
and property (trusts) law and, coupled with legislation, developed its own principles.

Concepts Contexts

71


http://www.alastairhudson.com/trustslaw/restitutionofunjustenrichment

Contract Family law

Torts Company law
Property Labour law
Fiduciary law Finance law
(Criminal law) Revenue law
(Public law) etc., etc.

The division suggested by Prof. Peter Birks

To emul at e J u sintRoman lavn(adtiens, peapk, tthings)uRirles suggested the
following division of private law:
e Consentcontract, express trusts, etc. (remedy: damagefic gmetormancg, etc.
e Wrongs torts, breach of contract, breach of trust, etc. (remedy: damaggssitution
wrongdaing
e Unjust enrichmentrestitution of unjust enrichment, considered below

The aim was to introduce order (and possibly a minimalist elegance?) to the law.

On the emulation of Roman law
e Birks, 6Definition amgditutes3 ¥3 &, onn THei mesli {ad) ¢
Classification of ObligationgOxford: Clarendon, 1997), 1.
e Zimmerman, The Law of Obligations: Roman Foundatioridtee Civilian Tradition
(Oxford: OUP, 1996) generally.

Looking for restitution in legal history
e Ibbetson, A Historical Introduction to the Law of Obligation§Oxford: OUP,
1999).

The suspicion of equity among commercial lawyers and restitutionists

Hudson, Equity & Trusts (Cavendish, 2005), Ch 21, section 21.2: oncommercial. law

Beatson, The Use and Abuse of Unjust Enrichmé@tarendon Press, 1991), 245.

Jaffey, The Nature and Scope of Restitut{btart, 2000), 421.

Burrows, oO0Wemmonthaw kat that in equityd (20I(

B. The Basics of Restitution
The foundation of restitution of unjust enri chme

e The principle was identified by Goff and Jones in The Law of Restitutiorirst
published in 1966.

e It is a principle which has existed in US law since before the enactment of the
Restatement of Restituti@m1939, and was known to civil law before that.

e Peter Birks developed the idea in Introduction to the Law of Restitutiprirst
published in 1985, revisedin198 9. Rest i tuti on l|l-aowntmoaedobeyon

The original* categories of restitution
*by ooriginal é | mean the matrix ad

e Restitution for unjust enrichment

e Restitution for wrongdoing

e Restitution to vindicate property rights 7 Virgo, The Principles of the Law of
Restitution

How the 1992 model of unjust enrichmentworks: fiRest i tuti on Mk 10

The classic threstep
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e  There must have been an enrichment

e That enrichment must have been made at the ¢
e That enrichment must have arisen as a result of some unjust factor
3.2 An enrichment
33 The concept cd n unjlist factod
e So, do we have a complete list of the unjust factors?
e Answer: no.
0 There are either 43 of them (Birks and Chambers, Restitution Reseah
Resource(Mansfield Press, 1997)); or
0 Thereisonly 1 (Meier and Zimmerman (1999) 115 LQR 556).
3.4 The nature of the restitutionary response
e Restitution is not interested in fAcompensat
fisubtracti eemrdfc htneentwnj ust
e The approach of restitution lawyers is centred around the development of responses
which require a defendant to give wup an en

expense. The appropriate response is then one which requires the defendant to give

up to another an enrichment received at the
e Birks declares his central concern to be wit
is, with gains to be given uplntroducion wi t h | oss
to the Law of Restitutio(Oxford, 1989), 11.)
e The law of restitution creates a new right, rather than giving effect ex post facto to a
pre-existing right. That right is generated by the receipt of the unjust enrichment
with the effect of deprivingt he def endant of the value rece]
expense. (The issue which arises in the context of the swaps cases is whether | am
deprived of that value if | have already contracted to give it to you.)
e I n Birksdéd ter ms: OoR @esgtitrei respanseiatothe mdment of h a t actiwv
enr i ¢ h me rintroddctiof B the Law of Restitutig@xford, 1989), 14.)
35 The principal defence: change of position
3.6 The Quadration Thesis
e The fAquadration thesiso o0 fgests thaswhendgvart i on of ur
there is an unjust enrichment some restitution is to be made, and that wherever
restitution is made that is in response to the presence of an unjust enrichment.
e The question has become whether or not restitution might also arise (a) in relation to
wrongdoing and (b) in vindication of someone
3.7 Examples of doctrines which do not work under unjust enrichment
e Proprietary estoppel T because it is remedial; possibly aimed at compensating
detriment.

e Constructive trust 7 to deal with unconscionable behaviour, etc., is not addressed at
the enrichment but rather at the unconscionability: see below.

e Common law damagesi because they are aimed at M@Awrongs:c¢

of unjust enrichment.

4, The early spring of restitution

4.1 Early cases

e Orakpo v Manson Investments L[i®78] AC 95, 104, perLor d D iTpereasa& ( O

general doctrine of unjust enrichment irgEnglish law.
e Fibrosa Spolka Akcyjna v Fairbairn Lawson Combe Barbour[L843] AC 32, 61,

perLor d Witis gldatthat afly civilised system of law is bound to provide remedies for cases
of what has been gajlest enrichnegntnjust benefit, that is to prevent a man from retaining the

money of or some benefit derived from another vaeisbi@rigagheshould keep.

4.2 The modern development
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51

52

6.1

6.2

6.3

7.1

e *Lipkin Gorman v Karpnale[1991] 2 AC 548, perLor d G actept thatéhe

s ol i c i[for monsythadcahdadirathiedbresent case is founded upon the unjust enrichment
of the clutmdacan only succeed if, in accordance with the principles of the law of restitution, the clu

was indeed unjustly enriched at the expensebdftblaisolioitomsmmon law thasirdso
upheld

e Woolwich v IRC1993] AC 70 (an incorrectclamf t ax i s ot he pa
enrichment é6 pWikisah) per Lord Browne

What went wrong
The pivotal case

e Westdeutsche Landesbank v Islingtt®06] AC 669

e Birks, &é6Trusts rai sed Westdeutsche a §199%i RiRu s t
3

e Hudson, Swaps, Restitution and Trugfwveet & Maxwell, 1999)

Theresponse

e E.g. Burrows, The Law of Restitutior2™ ed.: sees Westdeutsche Landesbaasia
case which advances personal claims in restitution, i.e. money had and received.

o Alittle like being knocked out by a boxer and then claiming to have hurt his fist with
your nose.

iRestitution Mk 20
Rethinking proprietary unjust enrichment

e Do not consider property to have left the claimant if the defendant is unjustly
enriched.

e E.g. theft, no property leaves the victim of the crime.

e E.g. common law tracing: vindication.

The means of effecting restitution of unjust enrichment

e Birks identifies three approaches to establishing a proprietary claim over property
which has passed from the original, absolute owner to another party.
1. The first is a following claim where the original owner is able to identify the
specific property and say Athatdés mi
2. The second approach is to establish that the defendant has committed a wrong,
further to a tort of conversion.
3. The third approach would be to establish some unjust enrichment in the current
possessor of that property.
e Jettisoning the quadrati on t heRestitstion, Bi
Present and FuturéHart, 1998), 1.

A right necessarily carries its remedy

e Birks, O6Rights, wrongs and remedi es®

fiRestitution Mk 30
The mistake analogy

e Peter Birks, Unjust Enrichmen¢2™ ed, Clarendon Press, 2005)
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8.

8.1

8.2

8.3

e This book was, tragically, published posthumously and so we must extrapolate from
it what it might have meant for the future of restitution.

Where is restitution now?

Recent case law

e There are fewer cases decided recently citi
than one might have expected.

e Nevertheless, among the academics it is still thriving: see Neyers, et al (eds)
Understanding Unjust Enrichmefitiart, 2004) and Hudson (ed), New Perspectives
on Property, Obligations and Restituti¢@avendish, 2004).

e NEC SemiConductors kd v Revenue and Customs Commissiofizd86] EWCA
Civ 25, [2006] All ER (D) 252; (the most recent case at the timecafngritiegview that
an incorrect c¢claim for tax is O0the paradigm
Wilkinsn).

A retreat from unjust enrichment, and a restoration of equitable thinking?
¢ Niru Battery v Mileston§2003] EWCA Civ 1446, per Sedley Land per Clarke LJ:
difficulties withrade of position as being, perhaps, an equitable doctrine
¢ National Westminster Bank v Soni@f02] QB 1286: is change of position now to be
replaced by estoppel by representation?

Is the principle of unjust enrichment merely a part of natural justic so a part of equity?
e Seee.g. Moses v Macferlabelow at C2.

C. Restitution and the Law of Obligations
The early cases T looking for the matrix

Moses v Macferlail760) 2 Burr 1005, per Lord Mansfield CJ:

dThe action for money had ad{l Ireedoremoney paid by mistake; or upon a consideration which happens

to fail; or for money got through imposition (express or implied;) or extortion; or oppression; or an un
advantage taken of t he p | agrotettionfof @essonssundeuthosei o n C
circumstances. In one word, the gist of this kind of action is, that the defendant, upon the circumstances of t
is obliged by the ties of natural justice and equity to éefund the money.

Fibrosa Spolka Akcyjna v dirbairn Lawson Combe Barbour Ltf1943] AC 32, HL

(approving the above

Thinking Moses v Macferlarthrough again

e The speech del i ver ed ThHewactidn for mbneiizad and received, arb e g i n
equitable action to recover money whic thendef ought ®olkn iwhgtuswaye t
is this (a) restitutionary or (b) to do with the common law? (It is the list of claims
that matters.)

e What is particularly interesting is that the judges in these cases do not use the
expressioni dbhmiené&Ht ecand t hey tal k of Afequit
restitutionists have reinterpreted these cases to fit their matrix.

The theory of the law of obligations

I'n any of the following categori efelafofcase (tak
Restitution), it is said that if the defendant takes an enrichment as a result of this list of

actions, then the claimant should be entitled to a remedy which subtracts that enrichment from

the defendant (as opposed to imposing damages simpliciter).

e Mistake
0 Recovery of money paid under mistake of fact
0 Recovery of money paid under mistake of law
0 Restitution in respect of services rendered under a mistake
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o0 Restitution in relation to chattels transferred under a mistake
o0 Restitution in relation to land transferred under a mistake
0 Reponses: rescission, rectification and reopening accounts
Compulsion
0 Recovery of benefits conferred under undue influence*
0 Recovery of benefits conferred under duress*
0 Relief from unconscionable bargains*
0 The right to contribution or recoupment
Necessity
Ineffective transactions
o0 Frustration
o0 Transfers void for lack of formality
0 Lack of authority
0 Lack of capacity
Ilegality™
Acquisition of a benefit through a wrongful act
0 Breach of fiduciary relationships*
o0 Breach of confidence*
0 Property acquired through tortious acts
0 Benefits accruing from crime*

*The starred items are already well-known in equity. So, why are they necessarily
restitutionary in all circumstances?

D. Restitution and Property Law

Resulting trusts

Tracing

Birks, ORekestesulttbng anr usBqusty ContermporaBo | dst ei n |
Legal DevelopmentSerusalem University, 1992), 335.

Swadling, 6A new rol e fegatStudieddOul ti ng trusts?2d
Chambers, Resulting Trust§Oxford: Clarendon Press, 1997).

Argued for by Smith, L, The Law of TracingOxford: Clarendon Press, 1997).

Again, tracing is said to effect restitution because it makes restitution of the property

whereas otherwise the defendant would have been unjustly enriched.

Birks, gP,an6dMitxrianc i rCgr@nt (eGabP3oblgmeN 5 ( 2)

Birks, P, 60n taking seriously the differenc
11 Trusts Law Internationa2.

However, Virgo, Principles of the Law of Restitutiqf@UP, 1999) and Foskett v.

McKeown[ 2 0 0 1] 1 AC 102 tells wus that tracing of
rights. (Birks compl ained that vindication
imposing tracing but does not explain the legal basis on which it arises.)

In Foskett v McKeownLord Millett tells us that tracing is not part of unjust

enrichment.

Constructive trusts

Disliked by restitutionists because, they say (Birks, Introduction to Restitution
(Clarendon Press, 1989)) it is not possible for one to know on what legal basis the
constructive trust has been imposed. Conscience enthusiasts, however, see the
constructive trust as being a means of policing conscience in a range of
circumstances.

Elias, Explaining Constructive Trust&larendon Press, 1990) considered that one

of the bases on which the constructive trust might arise is to effect restitution but that

there were other bases too.

See, however, Lord Browne-Wilkinson in Westdeutsche Landesbank v Islington
Although the resulting trust is an unsuitable basig foopeetEopirestitutionary remedies,
the remedial constructive trust, if introduced into English law, may provide a more satisfactory ro
foovwald ([ 1996] 2 Al | E.R. 961, 999).

76



4,

Subrogation

A part of unjust enrichment says Mitchell, The Law of Sulargation (Oxford: OUP,
1994).

Banque Financiere v. Parc (Battersea) [1®99] 1 AC 221: although the House of
Lords failed to realise that subrogation is meant to effect restitution, not that there is
a call for restitution and therefore subrogation is one of a choice of remedies.

E. Sceptical perspectives on unjust enrichment

How is restitution thinking better than conscience thinking?

The fundamental question is whether restitution does offer a more coherent re-
ordering of equity and common law: what of express trusts? Specific performance?
Interim injunctions? Trusts of homes? Restitution of unjust enrichment has nothing
(certainly not yet) to say about these areas.

Many cases taken to be foundational in restitution of unjust enrichment are actually
cases on equity, e.g. Moses v Macferlan(1760) 2 Burr 1005. So, most of this
restitution of unjust enrichment scholarship is prescriptive, not descriptive.

Hedl eybés approach

See S Hedl ey, AThe taxonomic apfNewoach to r

Perspectives on Property, Obligations and Restityti@avendish Publishing,

2004:-

dndeed, a noticeable recent tendency [in restitution scholarship] has been to accuse

equity lawyers of being no better than Nazis. This (slightly surprising) argument

relies on the point that, like one famous Nazi, they sometimes appeal to conscience.

It appears that Reinhard Heydrich, chief of

solutiond, once used justified his conduct b
fiFor the fulfient of my task | do fundamentally that for which | can answer to my
conscience ... | am completely indifferent whether others gabble ébout breaking the law
(Quoted in AH Campbell &éFascism and | egal

This is, apparently, too uncomfortably close to the reasoning employed by others

who do not subscribe to restitution of unjust enrichment.o

The accusation was initially made against (o}

6Trusts raised to r eWestdestschea ¢ i sf 1296 cRmMBNSB;

20-21), though it was soon made also against law teachers generally, or at least those

of them who aweadriesdlsibst s or post

Opposition to restitution of unjust enrichmenti s t hought to risk O6pers
pogroms every timethe communitydéds conscience is set o]
demagogueb6 (P Birks OEquity in the modern | ¢

26 WALR 1, 98).0

Hudsonbés approach

See generally the essay on restitution in earlier editions of Equity & Trustsand now
on www.alastairhudson.com/trustslaw/restitutionofunjustenrichment
The following are the key points:
o Itisnot possible to legislate in the abstract with certainty.
0 Recovery of an enrichment will not compensate the loss suffered by a
claimant.
0 Restitution is a jumble of currently existing odds and ends which will cause
more confusion by leaving ragged, unattached elements of equity, etc..
o The word Aunpusebyi 8tgchencal meaningo,
its jurisprudential force (e.g. Rawls, A Theory of Justide
0 Restitution has nothing to say about non-pecuniary, non-proprietary claims.
0 Judges require flexibility to achieve fair results.
See Equity & Trusts4™ ed., Chapter 37:
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11

1.2

0 Human beings are fragile and need someone
o The world is fundamentally chaotic and equity is required to meet that
chaos
e See e. gEquitgdudsprydéns€1886), 4: the concept of equity was a part
even of Roman law in the Pandects
e AEquity must have a place in every rational
at |l east i n epuib6)i agnicfailydaw § psrt obequity?
e Law functions by using fictions and artificial models to achieve desirable effects:
Fuller, Legal Fictions(Stanford University Press, 1967).

F. Topics on which unjust enrichment thinking has little to say
Family Law

Family law is focused on needs, not enrichments
o Family is focused on needs i e.g. the needs of children, and the needs of the spouses
(spice?).
e Focus on any AfAunjust enrichmento would not
the focus of family law the discretionary rights which the courts consider necessary.

o)

Other models of unjusheichment?
e The English courts could, however, emulate the Canadian cases on trusts of homes
in their use of unjust enrichment.
e Significantly, the Canadian approach to the home is very, verydifferent from the
positivism of English restitution.

Avoidance through company law
Under company law, each company in a group is a distinct person. It is only in very rare
circumstances that company law will pierce the veil of incorporation: e.g. Saloman v A

Saloman & Co Ltd1897] AC 22. If the defendant organises that the enrichment is passed to
A Ltd but the unjust act is committed by B Ltd, then the matrix will not seem to apply.

ASH
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LECTURE PROBLEM QUESTIONS

1. Trusts of homes

In 2000, Gerald and Daphne were a married couple who had decided to move away from London.
Daphnebés mother Thel ma was growing old and
house in the country.

All three of them decided to buy a house in the Essex countryside for £120,000. The Essex house was
bought with £100,000 provided by way of mortgage in the names of Gerald and Daphne. As a
pensioner Thelma was entitled to a £20,000 relocation grant on giving up her council flat: this also
went towards to acquisition of the Essex house.

From 2000, Thelma required daily medical attention at the Essex house. Gerald and Daphne both
worked as teachers and both earned £1,000 per month. The mortgage cost £600 per month and
Thel maés daily care cost A600 per month. I
for the mortgage and Daphne would pay for the medical costs.

In 2000, before completing the purchase of the Essex house, Gerald had promised Thelma that she
could live there for the rest of her life. He s ai d: A want you t o uch
your h o0 me Mearsvhileo Tthalng dooked after all the housework, looked after her two
grandchildren, and in 2005 used all her savings of £3,000 to repair the basement after a freak flood.

In March 2008 Gerald and Daphne realised that they could no longer cope with Thelma and so have
decided that she must be relocatedtoafull-t i me ol d persons6 nursin
required to pay.

Advise Thelma

2. Secret profits and bribes

William was managing director of Cake Ltd, a company which manufactured high quality sponge
cakes. While on company business, William was told that there were big opportunities for biscuit
manufacturers who manufactured high volumes of biscuits for family size boxes. Cake Ltd had never
been involved in biscuit manufacture.

William employed a consultant, Tariq, to conduct research for him into this opportunity. William was
told that to establish Cake Ltd in the biscuit business would require an initial investment of about £10
million and would generate profits of about £2 million per annum. William knew that the board of
directors of Cake Ltd had previously only agreed to invest in new businesses which would generate
£2.5 million in annual profits after an initial investment of £8 million.

However, William had decided that he wanted to exploit this opportunity for himself. He was
concerned that the board of directors might choose to invest in this opportunity in spite of its previous
practice. Therefore, William paid Tariq £20,000 to inflate the estimate of the start-up costs to £12
million and to depress the profits estimate to £1.5 million. Tariqg did as he was paid to do.

William presented Tariqgds revised estimate
of that meeting show that the hoar d G6does not wi sh Cake Ltd
opportunity because its profit estimate is below £2.5 million and the initial investment will be more

than A8 million.d William resigned fr ocmitséhake

months later.
William earned personal profits of £2 million in 2006. On 5™ April 2007 he paid these profits into a

current bank account in which he held £500,000 on trust for his mother. On 6" April he spent
£400,000 on acquiring Go Tech plc shares, which have now trebled in value. On 7™ April he spent
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£200,000 on Static plc shares which have not changed in value. On 8" April he invested the remaining
£1.9 million with conmen who absconded with the money and cannot now be found.

Tariq paid his £20,000 into his personal bank account and mixed it with £10,000 of his own money.
He then spent £10,000 on a round-the-world cruise and the remaining money was invested on his
behalf by Profit Bank. These investments have increased in value by 5%.

Advise the directors of Cake Ltd.

3. Dishonest assistance and knowing receipt

Arthur was the trustee of the Davis family trust. The trust fund contained a valuable sculpture by
Claudi n. The terms of the tr usdholdgthe sciptud endrustt hat t he t
throughout the Ilife of the trustao.

Arthur sought an up-to-date valuation of the sculpture from Bernard. Bernard was employed by
Shell eybds Ltd, a company which specialiseesd in deald9
retained by the company, although he was not on the board of directors.

Arthur told Bernard that he expected that the sculpture was worth about £50,000. Bernard knew that
the sculpture was worth much more than that. However, Bernard refused to give Arthur a valuation on
the basis, Bernard said, that Bernard might want to buy the sculpture and therefore did not think it was
ethical to give Arthur a valuation himself. Instead Bernard directed Arthur to his friend Colin, who
worked as a self-employed art dealer, so that Colin could give Arthur an independent valuation.

In the time it took for Arthur to walk to Colinbs s
sent Arthur round with a scul ptur e rewoithadout Ber nar d b
A50,000.6 Colin was puzzled: 6surely, Bernard, a CI
answered: owel |, yes, Col i n, that may be true but I
profit for Shel lyoow®d |Ltadg.r e®o ,wiltdm myurveal Gdti on when
wi || even give you double your ordinary fee for wval

Colin told Arthur that the sculpture was not a particularly interesting Claudin which would only
receive £50,000 on the open market. Shortly afterwards, Bernard telephoned Arthur and said that he
would pay Arthur £55,000 for the sculpture. Arthur was sure that this was a good deal for the trust and
so agreed to the sale.

Shell eyés Ltd has a&ahbudemnésssmattetoremi whedhevery mo
is to the shareholders of Shelleybds Ltd. Your only
Bernard will claim that this is his principal business ethic.

Bernard paid Colin his fee and subsequently sold the sculpture for £100,000. Bernard made a personal
commission from his employer of £10,000 on this sale. Arthur has been declared personally bankrupt.

Advise the beneficiaries of the Davis family trust.

4, Tracing

Trevor was trustee and also one of the beneficiaries of the Brand family trust. The trust was created by
the successful playwright Squirrel Brand who died in 2005 settling £20 million on the terms of this
trust. The beneficiaries were ten members of the Brand family. The terms of the trust provided that the
trustee was not permitted in any circumstances to take any capital from the trust, nor was the trustee
permitted to advance any amount of capital to any of the beneficiaries. Instead income was to be
accumulated from stock market investments and divided equally between the beneficiaries.

Trevor decided that he was tired of always working for the benefit of the other beneficiaries.

Therefore, on 20" July 2007, Trevor took £2 million from the trust fund, which he considered to be his
share of the capital.
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Trevor paid the £2 million into bank account No.100 on 21* July. Trevor already held £100,000 in that
account on trust for his children, Jeremy and Alan. On 22™ July Trevor spent £150,000 from account
N0.100 to acquire Gotech plc shares, which have since trebled in value. On 23 July Trevor spent
£50,000 from account No.100 to acquire Static plc shares which have not changed in value. On 24"
July Trevor spent the remaining money on a large house in the South of France which was destroyed in
a freak forest fire before Trevor had insured it and which is now worthless.

Trevoroés children, both of who'rivaren2088 bpTyesodthatt 8 or over
their trust fund was now worth £450,000, since the increase in value of the Gotech plc shares. In

reliance on this news, Jeremy entered into a contract to acquire £225,000 worth of recording

equipment with which to start his intended career as a pop music producer. Also in reliance on the

same news, Alan made plans to go on a luxury round-the-world cruise costing £20,000, but he has not

yet spent any money on that cruise. Alan has, however, spent £10,000 refitting the bathroom in his flat

in reliance on this anticipated windfall.

Advise the beneficiaries of the Brand family trust.

The end
ASH
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