Human rights 
I do not intend to deal systematically with human rights in themselves nor with human rights law at this stage. What there is scattered through this site is a web of discussions as to the roots of human rights in relation to autonomy, individualisation and so forth. Some of those discussions are collected here. What interest me most is the theoretical basis for human rights law and for the possible links between human rights law and equity as two codes concerned in different ways with the protection of the individual. 
The obscure foundations of human rights norms
Rights are embedded in normative theories about the world; they do not grow out of objectively existing criteria. That is, we cannot seek to demonstrate that there is some a priori justification for human rights in objective, philosophical terms. Rather, it is by reference to normative criteria of right and wrong that we can argue for the utility, the desirability or the need for human rights. Human rights have a moral purpose and they have a political purpose as a result. Philosophers scratch their heads when asked to explain what human rights are or what their intellectual basis can be. Historically we can point to an intellectual reaction to the horrors of the Second World War which created an international consensus that we must never see those days again and so human rights have been enshrined in many international treaties and municipal systems of law. 

The emergence of human rights law in the UK
Between the completion of this manuscript and the publication of the book proper, the Human Rights Act 1998 will have come into full force and effect in October 2000. The consensus among the commentators is that this new piece of legislation ought to have an effect on English private law, as well as public law. That is, the norms of English common law are likely to alter so as to accommodate these new principles. 

On the one hand, there is the possibility that the courts are asked to consider rights to property in the context of the Human Rights Act provision relating to freedom to hold possessions.
 The court has two options. The first option (I shall call this the ‘progressive option’) is to declare that the introduction of this legislation (albeit constituting a well-established international convention) necessitates a novel understanding of the rights of persons to property. The second option (I shall call this the ‘static option’) is to say: ‘the English common law has long recognised, implicitly, a right to hold possessions - however, to recognise such a right is not to answer the question “what does that right mean in contexts in which two people with perfectly cogent claims come into opposition one with another over identical rights in the same property?”’. In answering this more difficult question, English law might decide that the answer must lie in long-established principles and not in the creation of new ones. The static option would therefore permit English common law and English equity to assert that these principles are already sufficiently catered for in English law and need have little impact on its future development. 

So, is there any scope for the progressive option? In my opinion there is. The question posited in relation to the static option was both a simple one and a vague one. It was simple in the sense that questions of competing property rights necessarily require more complex rules and approaches than the terms of the European Convention on Human Rights was ever intended to provide. Therefore, absent any direct clash between the provisions of the Convention and English law, there is no principled objection to the continuation of English law (unless it is based on the content of that English law itself outwith the context of the human rights legislation). The question is also vague because I (deliberately) posited no factual context for the question upon which one could decide whether or not there was a human rights question bound up in it. Chapter 2 Theories of contract, property and money considers the difficult questions bound up in the use of normative, positive law to consider such questions. What is difficult for the human rights lawyer in this context is the possibility of arguing that the allocation property rights in British society is socially unjust and therefore that ordinary English property law rules ought not to be applied at all. That argument is so vast (taking in political theory, social policy and so forth) as too impossible to focus on in this discussion, although not perhaps in chapter 2. So, one possibility for the progressive option would be to argue for a social revolution to overthrow existing property relations.
 

Another prospect for the progressive option lies within the confines the existing social order. Some commentators argue that the norms of the human rights canon will seep into the common law over time as judges align themselves with an emerging jurisprudence.
 In relation to investment entities, I consider that it is the changing social context of investment that will require that human rights norms seep into the existing jurisprudence. The enormous social changes experienced in the latter half of the twentieth century, in my opinion, have created a cultural environment in which investment is no longer an activity for surplus capital but rather a life-necessity for many ordinary citizens. It is this very omnipresence of investment (in domestic mortgages, in private pensions, and so forth) which will require changes in the way in which law treats the investment relationship. 

The applicable human rights norms

The relevance of human rights law to this discussion of investment needs to be clearly identified. There are two general issues. First, the role of the state in protecting rights enshrined in the European Convention on Human Rights which interact with investment. Second, the potential development of horizontal rights and obligations between private persons in circumstances in which common law rights are developed in accordance with Convention rights. 

The position under English law is that, with effect from October 2000 the provisions of the Human Rights Act 1998 come into effect. The 1998 Act provides that ‘primary legislation and subordinate legislation must be read and given effect in a way which is compatible with the Convention rights’.
 The aim of the legislation is therefore to secure a form of interpretation of legislation although that is not intended to ‘affect the validity, continuing operation or enforcement of any incompatible primary legislation’.
 Therefore, legislation may be passed, perhaps in relation to immigration, which may lead to effects which are contrary to a literal application of the Convention rights: but that will not permit a court to declare that legislation ineffective, rather it is empowered only to make a declaration of incompatibility
 which will not affect the validity of that provision.
 The sovereignty of Parliament is thus maintained. 

What the 1998 Act has not done is to create a new cadre of legal rules in the nature of a common law of human rights: the precise terms of the Convention have not become mandatory norms of English law. Whether a treaty is to have direct, mandatory effect as part of ordinary English law would depend on the terms of that treaty
 and that is not the case here. Rather, the Convention rights are, initially, aids to construction of legislation.
 What is less clear is how the courts will react to the concomitant possibility that human rights norms might come to influence the common law over time such that judges come to give effect to human rights norms as part of the common law.
 This issue is considered in detail below. 

Role of the state in securing rights
In relation to the investment entities considered in this book, the state (and public bodies more generally) may be deemed to owe a range of obligations to secure the rights of investors. These potential areas of liability fall under three headings: a duty on the state to secure regulation of financial services; a duty on the state to provide welfare benefits in certain circumstances; and a duty to secure that private persons do not suffer loss as a result of the actions of other private persons. 

The first context to be considered, therefore, is the liability on central government and its attendant agencies to secure efficient and effective regulation of investment activities on the one hand, and also the freedom of individuals to join associations and other bodies which provide investment services as described in this book. In general terms, Convention jurisprudence does not provide for any general right to receive social security or other welfare benefits
 although there may be circumstances in which contribution to specific schemes may entitle the citizen to a concomitant receipt of a benefit.

The potential liability of the state to secure rights between private persons may be simply an extension of the potential obligation to secure efficient regulation of financial (and other) services. However, there is a broader possible range for liability to be imposed on public bodies other than the state in the person of central government. One such example is the extension of human rights norms to cover the procedures and decisions of courts, given that Convention jurisprudence considers courts to be public bodies.

Obligations between private persons
The possibility for the enforcement of human rights norms between private persons
 is a matter of some difficulty. Writing before the implementation of the provisions of the Human Rights Act 1998 in October 2000 it is impossible to know how the courts will react. What is clear is that the Human Rights Act 1998 does not include any provision which requires that such Convention rights be applicable between private persons: an omission which suggests that they will not be. However, the possibilities open to the courts to permit some cultural change in the light of the human rights jurisprudence can be predicted with some confidence. In crude terms, the possible approaches of the English courts vary from a straightforward denial of the application of human rights norms in circumstances relating only to non-state actors and non-public bodies, to a seepage of human rights norms into the norms which the courts accepts make up the common law. Therefore, it is proposed by a number of commentators at the time of writing that, while the Convention will not itself be directly enforceable, judges may accept that the philosophy underpinning the common law ought to be based in future, and in part, on principles of human rights law where applicable. Clearly, it would be difficult to be much more vague than that - so some examples of areas of potential fusion may be useful. 

The theoretical basis of human rights law

The very notion of human rights is an ideological result of Enlightenment thought in Western Europe. The development of humanism in Western thought is key to the political landscape at the beginning of the 21st century. As philosophers moved beyond placing God as the source of all human thought and morality, replacing divine intervention with a theory of self-determination for human beings, those same human beings began the agonising process of conceiving of their own intellectual structures of right and wrong. Through Hobbes and Locke we see natural right replace straightforward observance of religious law developed through the revealed word of God. 

The development of secular law (as opposed to religious law or superstitious ‘lore’) to govern the actions and interactions of human beings itself requires that there be a set of principles developed which underpin this law-making. Given the flimsy, animated sacks of water that we human beings are, desperately trying to keep the hordes of chaos at bay, there should be little surprise that legal systems tend to veer between the creation of rigid rules and a demand for flexible justice. Deep in the philosophy of law is a need to balance discretion with certainty and certainty with discretion. The genesis of human rights was something very different. 

Probably the most significant intellectual development in the late twentieth century was the primacy acquired by human rights thinking in liberal democracies. In fact, human rights law has become one of the most prolific exports from these liberal democratic countries, despite the difficulty of tracing any neat philosophical source for them. With the onset of globalisation these human rights norms have become common currency as developing nations seek access to the financial resources and technology of the more developed economies. At the surface level this global commitment to human rights is indicative of a more mature political culture; at another level many commentators worry that it only demonstrates a new economic imperialism.
 There are three main objections to the development of a human rights law culture: the effects of economic globalisation, constitutional control by the judiciary and an atomisation of social relations. Each will be taken in turns. 

Globalisation is a complex phenomenon of late modernism. At its most conspicuous level, globalisation concerns the generation of brands which are recognised around the world. At another level globalisation signals the victory of one view of liberal democracy over other political ideologies. Bauman points out the shortcomings of this globalisation in two phenomena. First, the new ability offered to multinational corporations to move between markets without needing to feel engaged by the local communities which they affect, and second in a division between a new cosmopolitan elite and the remaining majority of the population excluded from the possibilities offered by this process of globalisation.
 The fall-out of this development of globalisation is that communities are weakened with the result that social ties are loosened in favour of an atomisation of society which focuses instead on individual rights as conceived of in human rights thinking.
 Human rights are becoming the greatest export commodity from the capitalist democracies to the rest of the world – they are all-but boxed up with everything else that is sold.
 As such the ideology underpinning human rights as applied in the globalised economy is criticised for seeking above all to secure the rights of Western capitalists through the protection of rights in property: in that sense there is a different goal from property law but an equal veneration in practice for private property. 

Second, the generation of human rights norms through law means that judges acquire potentially very large amounts of power to overrule legislation passed by the democratically elected members of the legislature.
 By introducing a Human Rights Act there is a danger that liberal constitutionalism takes priority instead which would mean that the courts could have more power than Parliament particularly in relation to any legislation which appeared to contravene that human rights legislation.

The same reservations which we might have about human rights law might also beset our consideration of equity. In general terms it has been accepted in this book that it is a good thing for the legal system to provide for a means of providing fair and flexible responses to particular factual situations. On the other hand it could be asked: who are the judges who are developing these equitable principles? Are the judges sufficiently democratically accountable when they develop and apply these norms? Why are these principles being developed and not others? The passive nature of equity (in that it is only applied to cases which come before the courts) has meant, for example, that equity has concentrated primarily on commercial law cases in the 1990s without extending its gaze to social welfare cases and so forth. 

Third, human rights norms assert the rights of the individual over and above social rights and obligations. As such some socialists have criticised them for being ‘atomistic’ – that is, for separating human beings off from one another and breaking down social solidarity.
 It would not be correct to say that all socialists have objected to human rights.
 Many socialists have seen fit to redraw the socialist project (always a troubled expression) to define their socialism as an essentially moral project which has a sense of right and wrong which is lacking from right-wing, capitalist thought.
 For many on the left, indeed, human rights became a means of campaigning against the worst excesses they identified in late capitalist society. 

Equity-in-theory (that is, the form of philosophical equity set out in chapter 37)
 is concerned with ensuring fair results on a case-by-case basis. As such it could be said to contribute to the atomisation of social relations by considering each case separately. Alternatively it could be said that it ensures that a socialist project both stays true to its ideology and also prevents it from being blind to the individual suffering of many.
 Further, the cultural relativism of English equity means that it is able to assimilate the precise ideological components of a common morality (such as, a distaste for unconscionable behaviour and fraud) and apply them in individual cases. 

In comparing human rights law with English equity the argument can be made that human rights law offers a more forward-looking attitude to the principles on which individual cases could be decided. Equity-in-practice, by contrast is a collection of parochial, English aphorisms applied by the courts (‘he who comes to equity must come with clean hands’ and so forth). What human rights law offers is a means of ensuring that the rights of individual people are not overlooked by a legal system as part of the natural tendency which all legal systems exhibit to generate abstract technical models to meet real-world problems. Human rights law is therefore founded in developing cosmopolitan,
 international norms, in contradistinction to equity which offers merely a stream of caselaw principle and procedure which has been developed entirely within the historical culture of the English Lord Chancellors and their Courts of Chancery. So, at one level human rights law constitutes a part of a growing, global ideology whereas equity is a parochial product of strictly English culture. But is that to overlook the humane possibilities offered by flexible and responsive equity in contradistinction to political principles drafted in the middle of the 20th century?

17.2.3
Modelling human rights law

At the time of writing, if we are to be honest with one another, no one is entirely sure how human rights law will impact on ordinary private law. It may be that human rights norms will have a seismic impact on private law – or the judiciary may take the view that existing case law and statute already give the courts a capacity to give effect to the norms embodied in European human rights law without the need for further amendment. However, it is important to recognise that human rights law is as much about a way of thinking, at the time of writing, as about any particular corpus of case law. 

Distinguishing between ‘rights’ and ‘freedoms’

There is one fundamental distinction to be drawn in this thinking before we can hope to apply the law relating to the Human Rights Act to equity and the law of trusts. That distinction is between ‘human rights’ and ‘civil liberties’. These terms appear to have been used as synonyms one for the other in the arguments which have grown up surrounding the movement for the adoption of the European Convention on Human Rights (ECHR) into English law. However, there is a very significant difference between them. 

A “human right” suggests something inalienable which attaches to the very humanity of the individual: that is, a right which each individual human being has simply by virtue of being alive. By contrast a “civil liberty” attaches to the individual’s status as a citizen: that is, a freedom conferred only on persons who are citizens, rather (possibly) than those who are asylum seekers or who do not otherwise qualify as being citizens. This second category might include rights to vote, or freedoms from arbitrary arrest which are conferred on citizens but not on others. This distinction is little discussed even in the human rights law literature and remains a confusing distinction at the heart of this emerging area of law.

Furthermore, a ‘civil liberty’ would seem to imply a ‘freedom’. The term freedom, itself, can be used here in relation to a ‘freedom from’ as well as in relation to a ‘right to’. That means the distinction between protection from an abuse of some inalienable freedom as opposed to a positive permission to perform a given act as a free citizen. Many of the key tenets of ECHR concern freedom from torture and other abuses of the rights of the person. In the wake of a traumatic world war it is unsurprising that there would have been some focus on ensuring that ordinary human beings could be protected from such abuses of the liberty of the person by means of torture, false imprisonment, degrading treatment and so forth. 

The alternative approach is the ‘rights-based’ approach which would assert that individuals have ‘rights to’
 perform certain actions or to enjoy certain attributes. So, for example, in relation to the rights to a family life or the right to possessions, we might consider that these rights are rights in the sense of positive freedoms to act without let or hindrance. The question then is ‘how far should these rights go?’. Many would argue for a ‘right to strike’ or a ‘right to equal pay for like work’ being enshrined as legal entitlements within a code of economic  civil liberties. The boundaries are therefore important ones between freedoms from abuse of the person, rights to perform inalienably human activities, and more rarefied political entitlements.
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